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THE RESPONSIBILITY OF GUITEAU. 


THE medical experts who have been called during the trial of 
the assassin of President Garfield have probably never had 
placed before them a more difficult task than to settle in their 
own minds the exact mental state of Guiteau on the 2d of July 
last. There is sufficient evidence of either of several forms of 
mental disease in his case to establish a reasonable probability of 
the existence of any one of them, and yet not enough to amount 
to positive proof that the man was suffering from any particular 
recognized type of insanity when he was arrested. 

If it be assumed that he is a partial imbecile, and, following 
out the line of thought suggested by Darwin and Hughilings 
Jackson, that in the process of devolution he has lost just those 
faculties of mind which come latest in the evolution of a high 
order of civilization, — namely, a nice sense of right and wrong, 
a fine recognition of what is due to others than one’s self, reflec- 
tion, reason, and judgment, — it is entirely consistent that he 
should have quick perceptive faculties, a retentive memory, 
extraordinary acuteness, extreme self-will, and inordinate ego- 
ism. It may be said that, if this supposition be correct, Guiteau 
is simply an anomaly in the fourth quarter of the nineteenth cen- 
tury, and that he is only a type of an earlier civilization than 
ours. That may or may not be true; the only way of settling 
the point is to ascertain, if that be possible, whether, in the 
first place, there is in his case that progressive loss of mental 
power from year to year which is characteristic of disease of the 
mind, and of which there is some, but not conclusive evidence ; 
and, in the second place, whether there have been from time to 
time attacks similar to a mild form of mania, which not seldom 


occur in complete or partial idiots and imbeciles. 
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From the history of the case, it is not impossible that there 
have been at different times, with intervals of several years, 
recurrent attacks of mania of a form not rare in private prac- 
tice; a form just severe enough to render asylum treatment 
desirable but difficult to enforce; under the influence of. which 
crimes are rarely committed, until, in the course of time, the 
progressive diminution in mental power brings all the higher 
faculties of the brain so far under the control of its lower func- 
tions that all sorts of violations of law, decency, and social order 
are the result. With this explanation of the facts in the case, or 
supposing that there is simply physical degeneration of the brain 
of long standing or partial imbecility with periodic excitement 
and progressive loss of brain-power and self-control, it is per- 
fectly natural that a man may be comparatively sane at his trial 
in December and very insane when he committed his crime in 
July, and that he should have appeared perfectly sane to people 
who saw him at certain times and in some of his relations of life, 
while to other people at different times he seemed thoroughly 
insane, 

There are some indications sufficient to create a suspicion of 
an organic disease of the brain in Guiteau’s case which, although 
as yet in an early stage, may be of such an extent as to create an 
excessive exaltation with extravagant delusions, and to involve 
probably as complete irresponsibility as is found in any form of 
insanity, — a question which time alone could positively settle, 
and which the previous existence of syphilis renders more prob- 
able, as the two diseases are often associated. Again, it may be 
maintained that a bad inherited organization, worse training in 
boyhood and youth, the pernicious influence of free-love and 
communism during six years of early manhood, extreme self-will, 
knowing no law but self-indulgence, general moral obliquity, 
and entire want of sympathy with society, may have led on, from 
one step to another, a man whose ambition knew no bounds, 
whose love of notoriety was only equalled by his cunning and 
unscrupulousness, and who finally in one desperate act risked 
his worthless life on the small chance of escaping the just penalty 
of his deed. 

Among the many experts with whom I have talked upon these 
points there was a striking unanimity of opinion that the only 
satisfactory means of arriving at an approximately correct solu- 


i 
XuM 


THE RESPONSIBILITY OF GUITEAU. 87 


tion of these questions would be to place the assassin under the 
observation of competent physicians for a considerable period of 
time. But with these points established, there would be still 
the difficulty of deciding whether the crime were committed by 
virtue of the insanity, if it were proved to exist, or through a 
purely criminal motive, inasmuch as bad people may become 
insane as well as those who are of high character and law- 
abiding. Indeed, I have seen several persons in whom pure 
wickedness existing previous to mental disease on the one hand, 
and insanity itself on the other, were so intricately connected 
that it did not seem to me to lie within the power of any human 
being to say how far the one or the other was responsible for the 
crime committed. 

On this point it is rather an interesting fact that the insane 
are less inclined than the sane to hold other insane people irre- 
sponsible, and many of them express the opinion that all persons 
should be treated alike, sane or insane, when they commit 
crimes. Perhaps this is due to the fact that, in insane asylums, 
it is a matter of common observation that the inmates are gov- 
erned very largely by considerations of self-interest, and that 
very many of them can and do behave perfectly well, as soon as 
they learn that they must do so. Indeed, an insane man in an 
asylum in Scotland, in commenting on the fact that the testi- 
mony of insane inmates of public institutions has been accepted 
repeatedly in court, and that once at least a man was convicted 
through the evidence of an insane patient in an asylum, makes 
the following rather striking statement: ‘‘ Comparatively few of 
the insane are so far gone, even when at their worst, that some 
ray of reason does not break forth from their darkened mind, 
while by far the largest proportion know right from wrong, good 
from evil, and are as well, if not better, qualified than ordinary 
people, from the very regulating, tempering, and sharpening of 
their mental and moral powers, caused by the heat of the fire of 
affliction which they have passed through, to judge in any given 
circumstances, and to give the naked, unbiassed truth when called 
on as witnesses.” 

The insane, too, especially those of the Guiteau type, not sel- 
dom assume for themselves an irresponsibility which does not 
exist, and make it the excuse for wrong-doing which they can 
perfectly well control, as is constantly shown in their abuse of 
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attendants and physicians in hospitals. They may even murder, 
also, or commit any other crime, from precisely the same motives 
as govern ordinary crimi:als, not a few instances having been 
reported where patients have murdered attendants or other pa- 
tients simply from hatred or revenge, and sometimes so adroitly, 
with such careful planning and execution, that the author of the 
deed was never detected. Even if it be granted, therefore, that 
a given criminal is insane, the protection of society demands 
that there should be a careful discrimination between deeds 
committed under a disease destroying volition and self-control 
in the particular case, and those where the motive and method 
were purely those of the criminal. In the latter case, however, 
the fact should be borne in mind that a person quite demented 
by virtue of insanity may act precisely like a deliberate wrong- 
doer, but, by reason of having lost his mind to a great extent, 
with an insufficient or trivial motive. 

It is not always easy, sometimes it is impossible, to say 
whether a crime is an insane act or not. Two young women, 
for instance, killed their babies under circumstances that might 
suggest either irresponsibility or great hardness of nature and 
cruelty. In both there was about the same amount of external 
evidence of insanity, in neither case very clear. The one was 
happily married, and, so far as could be known, had no possible 
sane motive for killing her child. When left alone with it fora 
little while she kindled a fire in the kitchen stove and heated to 
boiling some water, into which she threw her infant. Upon the 
return of her servant she was found sitting by the shapeless 
mass smiling, but refused to say why the deed had been done. 
In the insane asylum, to which she was sent, there was, for some 
months, no indication of insanity beyond the facts that she never 
spoke, and that she had an expression of quiet satisfaction on her 
face unnatural, under the circumstances, to a sane person. Her — 
physical health was good, and the ordinary relations of the asy- 
lum life were properly attended to. She was orderly and quiet, 
and understood, as well as performed, what was required of her. 
Several months later, she said that she had killed her child 
because her husband had bestowed improper attentions upon 
her maid,—a pure delusion, which, even if it had foundation, 
would not have justified the act in law. She was clearly insane, 
as was shown by later evidence, but finally recovered. 
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The other was betrayed and deserted, with scarcely any one 
to befriend her, and hardly knowing where to turn for her daily 
bread. She had been left alone in the world at the age of four- 
teen, and had previously had an illegitimate child, to which she 
gave every care and attention that a mother could bestow. Al- 
though unscrupulous, according to the usages of society, in some 
matters, she had her own standard of right and wrong, to which 
she adhered. There was every evidence that her general be- 
havior was good, and that she kept habitually away from evil 
associations ; and she certainly was not licentious. She was 
very industrious and overworked in her daily life up to the very 
hour of her confinement, previous to which she had been alter- 
nately depressed and moderately exhilarated. The fierceness 
with which she said, at the time of her trial, that she would kill 
her seducer if she ever saw him, led to the inference that she 
would certainly do so. For the ten days succeeding the birth of 
the child, the mother was kept at one of the charitable institu- 
tions of Boston, where she did not see any one previously known 
to her. After her discharge, being left for twenty minutes alone 
with the infant, she killed it by a violent blow with her fist, 
fracturing the skull, and then crushed it between the pillow and 
mattress of her bed. She took it home, concealed it in her trunk 
for a favorable opportunity to throw it into the river, and went 
to seek for work to her old employer, who readily took her back, 
knowing her good habits and efficiency. Her babe was found, 
and her employer was told of the fact, which she suspected, 
because he “seemed nervous” in his manner, although none of 
the other girls could detect anything of the sort. She then im- 
mediately accused herself by saying: “I know what ’s the mat- 
ter. I killed my baby, and they have found it.” She had no 
love whatever for her infant, and when arrested regretted that 
she had not kept it with her, as she thought it so weak that it 
must soon have died from natural causes. She manifested a 
want of a realizing sense of what she had done and a manner 
suggestive to the expert of the ways of the insane to fully as 
great a degree as the first young woman, but she had also the 
criminal motive, and to a certain extent her previous life was 
not inconsistent with the crime of infanticide. 

Was her despondency from despair natural to her condition 
or from the melancholy of insanity ? was her deed the act of 
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an insane mind or of one trained to concealment, and already 
familiar with crime? are questions which simply could not be 
answered definitely of a woman examined as to her mental con- 
dition several months after her arrest. 

Those who see a great deal of the insane are inclined to give 
them the benefit of the doubt nearly always in matters relating 
to their punishability; but their friends often consider them 
simply “ugly,” and treat them accordingly. Indeed, the opinion 
was offered to asylum physicians not long ago, by a gentleman 
bringing his brother for commitment, that all he needed was to 
be knocked down occasionally, which was the treatment he 
received at home ; and a similar feeling is quite generally ex- 
pressed by the public at large, from the clergy down, whenever 
an insane person commits any serious crime. While it must be 
acknowledged that society is often unjust to the individual in 
its anxiety to protect itself from danger of all kinds, yet it is 
equally true that there are more insane persons out of confine- 
ment than in safe-keeping, and that many of them are inclined 
or not to suicide or other crime in proportion to their expectation 
of being held accountable or not. Three inmates of an asylum 
were once overheard discussing this matter. 

The first, committed for the eighth time to the asylum, said: 
* When a person has once been confined in a lunatic hospital 
he may commit any crime without punishment.” The second, a 
man who thought himself about to be confined with triplets, 
replied: ‘* After an insane man has recovered from his disease, 
he then becomes responsible, if not actually insane at the time of 
the offence against the laws.” The third believed that he was 
the Great Napoleon, and said of another inmate of the same 
asylum who had the same delusion: “ Yes, the poor devil has 
really supposed himself to be myself (the Great Napoleon) 
ever since I gave him one of my coats at St. Helena;” he 
remarked, ‘* No one recovers completely from an attack of insan- 
ity, and, if once insane, he is, although recovered, irresponsible 
for the rest of his life.” 

Probably there never will be an agreement in opinion, either 
among experts or in the community at large, as to the insanity 
of Guiteau. The conviction exists that he is decidedly insane, 
and that his crime never would have been committed but for his 
insanity ; although it would be admitted that insanity alone could 
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not have produced such a deed, — that there was a large crimi- 
nal element in it. There is an opinion that the sober second 
thought of the country will be decidedly in this direction, and 
that there will be at least a doubt whether secure confinement 
for life of such criminals is not more worthy of a great nation 
than hanging, more consistent with humanity, and just as safe 
for society. 
On the other hand, there is just as honest a belief that the 
whole theory and conduct of the assassination can be fully 
explained from the conditions and circumstances of the case, 
independently of insanity, that therefore the assassin was not 
insane, and that the protection of society demands that he should 
be hanged, even if he is medically insane. Both opinions are 
entitled to consideration. 
For twenty-five years Guiteau has been opinionated, despotic, 
self-willed, egotistical, and unscrupulous to a degree that has 
made him intensely offensive to a great part of the people with 
whom he came in contact. At the same time, he always assumed 
the character of an excessive religionist, without any real rever- 
ence or true morality, while his relations with women were so 
impure that he contracted disease thereby more than once ; and 
his ordinary pious talk often seemed like the worst blasphemy. 
There seems about equal ground for supposing that his lectur- 
ing on the second coming of Christ, his religious exhortations, his 
publishing a companion to the Bible knowing that he had no 
money to pay for it, and his wandering about from house to 
house and town to town without paying his railroad-fares or 
board-bills, might arise from a weak or diseased brain on the one 
\y hand, or, on the other, from a determination to lead a life in which 
\o his pietistic pretensions might bring him into good society, for 
\ which he had a craving, and give him his daily bread without 

the steady, concentrated work which he seemed incapable or un- 
\ ready to undertake. His temporary practice of law in New-York 


and Chicago threw no light on this question, for, although he 
was finally unsuccessful in both places, it is not clear whether 
that fact was due to sheer incompetency, amounting or not to par- 
_ tial imbecility, or to dishonest methods and irregular practices. At 
all events, he showed a quickness of perception, a ready memory, 
and cunning adroitness, together with decided lack of judgment 
and self-control, that on the one hand do not indicate insanity or 
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moral imbecility, and on the other hand do not conclusively prove 
entire sanity. 

When he left the Oneida community, where he was a restless 
and not easily governed socialist, his claim for excessive damages 
for the use of his time and his attack on the community’s charac. 
ter might be considered insane acts, if he had not promptly 
abandoned the suit when he found that he was liable to punish- 
ment for libel; and his extravagant proposal to found a Daily 
Theocratic Press, if appearing to some to indicate insane delu- 
sions, was to others only a foolish attempt of an inexperienced, 
conceited young man to carry out a suggestion which had already 
been made by some one else. His silly suit of $100,000 against 
the New York Herald for alleged damage to his character, 
his belief that he had frightened their counsel into a wish for 
a compromise, his expectation of an adjustment of his claim, and 
his final abandonment of it all on the ground that he did not 
wish that powerful paper’s influence against him politically, 
although he had no social or political position, are so extray- 
agant, that, if honest, he would almost on these grounds alone 
be considered insane by some, but not by all, persons. 

The attempt to revive a bankrupt Chicago paper (afterwards 
successfully accomplished) was sensible enough; but for an un- 
successful, crack-brained ne'er do weel to try it, by attempting to 
borrow respectively $200,000 and $50,000 of strangers, whom he 
promised to make President of the United States and Governor 
of Illinois, seems nothing less than sheer insanity, or more brazen- 
faced and witless effrontery to get control of money than is seen 
in people of wholly sound minds. 

Guiteau claimed inspiration as far back as 1865, when he asked 
his father for assistance for his projected paper. At the time 
of his trial he asserted that he was inspired also twice before, 
upon entering and when leaving the free-love community, and 
also once afterwards, when he shot the President. 

For some time it was a matter of doubt whether this inspiration 
were really that which is characteristic of insanity, or simply a 
habit of mock piety, arising in a nature trained to the external 
observance of the cant of religion, and accustomed to excuse . 
itself for various misdeeds by throwing the responsibility upon 
Providence, or to deceive itself into the supposition that its own 
wishes, long meditated upon, were inspired. In support of the 
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latter theory is the fact that there were no hallucinations of hear- 
ing (false hearing) so likely in that kind of insanity, and that 
the inspiration was talked about in a matter-of-fact kind of way 
which was conclusive as to its character, even before the evidence 
for the prosecution showed that the idea of inspiration was an 
afterthought to the murder. 

Six years ago, Guiteau raised an axe against his sister, and ap- 
peared insane to some persons, including his sister's family physi- 
cian, who desired to seclude him in an insane asylum ; but to other - 
people he showed no traces of mental disorder; and the facts 
observed at that time, although suggestive of insanity, certainly 
do not prove it to the satisfaction of medical experts. The same 
statement is true, also, of his apparently extravagant belief, 
during the political campaign in 1872, that if Mr. Greeley were 
elected President he would be chosen to a foreign mission, un- 
fitted as he was for any responsible position, and without even 
the “claims” of political services that hungry office-seekers 
urge. 

_Up to the time of the assassination, therefore, the evidence of 
pure insanity was conclusive to those who looked at the assassin 
from the point of view of his friends, with the natural tendency 
to exaggerate his exaltation, delusion, gospel ministration, and 
general lack of the higher faculties of the brain; while the op- 
posite bias would naturally lead to explaining his whole life on 
the basis of general incapacity produced by bad habits, and of the 
bold manceuvres of a man desperate for money and unscrupulous 
as to the means of getting it, —a view which is strengthened by 
his heartless practice of borrowing money, never intending to 
pay, of people who could not afford to lose it, and by his con- 
stant practice of cheating hotel-keepers and boarding-house 
mistresses out of their dues. 

A doubt whether all this even could not be attributed to men- 
tal disorder is strengthened by the fact that there exists a strong 
hereditary tendency in Guiteau’s family to degenerative disease, 
which, it is true, produces criminals as well as insane members, 
— the physical degeneration manifesting itself in a great variety 
of ways, perhaps least often in perversion of character and in 
the degradation of the higher functions of the brain alone. In 
Guiteau’s case, up to last July, there was nothing to indicate 
the real criminal character; whereas his freedom from the use of 
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intoxicating liquors, and avoidance of the customs and haunts 
and practices of criminals, to frequent libraries, attend lectures, 
&e., rather point in the opposite direction, —a view which is 
strengthened by the high character of his father’s family and 
associations. At worst, he was an unscrupulous, pious fraud, 
without any standing in society, without property, in debt, with 
no family of his own, and with no tie to the world even to bal- 
ance his hatred of its social forms or to steady his temptation to 
prey upon it for a living. His assuming to enter upon the polit- 
ical work of 1880 was only a repetition of his previous attempts 
in 1872, and his expectation of an office high above his capacity, 
deserts, or “claims” was on a par with his hope of getting a 
foreign mission nine years ago. ‘In both cases he abandoned the 
pursuit of office precisely like a sane man, simply upon seeing 
the result of the election in the first case, and upon being rebuffed 
by the Secretary of State in the second. 

If there is positive evidence, as is thought by some, that 
Guiteau has been insane for many years, it lies in his general 
exaltation and delusion; in his feebleness of judgment, reason, 
and reflection; in his moral perversion; and in his apparently 
increasing weakness of mind, as shown in the growing expansive- 
ness of his ideas and the lack of reasonable self-control, — perhaps 
due largely to more and more indulgence in vicious propensities. 

Guiteau’s fondness for hanging about people in high position 
and the readiness of politicians always to conciliate voters or per- 
sons willing to do even the vilest work to secure votes suggest 
that his assuming familiarity was probably treated in a manner 
to make a man of weak mind really suppose that he was ‘on 
good terms with them,” and that he might expect an office, 
although his demand, if honest, for one of the highest official 
positions (especially if it is true, as he says, that he still expects _ 
to be President), can hardly come from any other than a crazy 
man. While he was seeking for office, his correspondence and 
actions show conclusively that he meant to marry some wealthy 
lady of high position, of many of whom he fancied that he needed 
only to take his choice, —a delusion which some would consider 
insane, others not. 

When he was informed by the Secretary of State that he could 
have no office, his appearance of extraordinary exaltation changed 
to one of disappointment. The newspapers were full of the 
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quarrel between the two wings of the Republican party, blaming 
the President in unmeasured terms for having brought it about, 
and threatening all sorts of political vengeance. It was feared 
—and the fact may easily have been stated in Guiteau’s hearing — 
that there was even danger of the murder of the President, and 
that the crime of Booth would be repeated. At all events, he 
now claims that the idea came to him about the middle of May ; 
that for two weeks he watched and prayed to ascertain whether 
it was a suggestion from the devil or an inspiration from the 
Lord, when he finally became satisfied of its divine origin, and 
that he must shoot Mr. Garfield, “because he had proved a 
traitor to the men who elected him,” in refusing the patronage 
of his position to the Grant-Conkling element of the Republican 
party. He asserts that the Lord commanded him to remove the 
President for the salvation of the country; but it is evident that 
the imperative impulse under which he claims to have acted did 
not exist, inasmuch as there was such long-continued planning, 
quiet preparation for every possible issue, and evident self-con- 
trol in resisting his purpose of murder at several appointed times, 
for reasons of simj;ie convenience or expediency. His inspira- 
tion has every appearance of being at best simply the strong con- 
viction or determination of a weak or diseased mind, and not an 
insane delusion, strictly speaking. 

The whole manner of the man must have convinced any one 
familiar with insanity that the theories of inspiration and impulse 
were only afterthoughts, or adopted‘as means to escape the gal- 
lows, even before it had been proved that he made no mention of 
them in his early explanations of the murder. They are suggestive 
of a poor imitation of those features of the case of Freeman, the 
Pocasset murderer. The facts which may be considered proven 
are, that, claiming to wander over the earth as an evangelist, like 
the Apostle Paul, he stated about a year ago that he had entered 
the field of politics because “ theology did not pay.” Two 
weeks before the murder, while claiming to be under an uncon- 
trollable divine pressure to kill the President, he wrote a quiet 
letter to Boston saying that he was engaged in politics, and ask- 
ing for a copy of his book on the second coming of Christ, 
meaning to revise it for republication. Although borrowing the 
money to buy a pistol, he purchased an expensive one, thinking 
that it would look better on exhibition at the State Department. 
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Twice he went out to practise with it, firing twenty shots ata 
mark. He entered the church which Mr. Garfield usually at- 
tended a half hour before the end of the service, to see the place 
where he sat, and then went outside to see where he could fire 
at him through one of the windows. Once he awaited the re- 
turn of the President from the house of the Secretary of State, 
lurking in an alley at night, and he stated that he should have 
shot him if he had come out alone; but when he appeared in 
company, saying that he refrained because the evening was hot, 
and he did not feel like it. Once he failed to carry out his idea 
because Mrs. Garfield was on the President’s arm, and he said 
he should never have shot him in her company. On the morn- 
ing of the murder he appeared most calm, engaged a hack to 
convey him to the vicinity of the jail, in which he meant to seek 
protection against the popular fury, placed the revised copy of 
his book and newspaper clippings showing the excited state of 
mind of many politicians over the quarrel in the Republican 
party on a newsdealer’s shelf, shot Mr. Garfield, sent a note to 
General Sherman demanding the protection of the army, and 
was so cool when arrested that it was thought at first that he 
must have been the wrong man. He wrote an address to the 
American people, saying that he had murdered President Gar- 
field for the sake of restoring harmony to the Republican party, 
and salvation to the country. There can be no doubt, I think, 
that he honestly supposed that the anti-Garfield politicians would 
support him in his act; that he fully expected to be enrolled 
among the great patriots of the world; that he should be ac- 
quitted of crime, and become a great man ; that he should visit 
Europe, and come back to this country lecturing, selling his mis- 
erable little book, and parading generally as the famous Guiteau, 
rich and happy. That he had Jegal malice in his heart in killing 
Mr. Garfield was too evident from the genuine way in which 
he said that he killed him, because he proved a traitor to the 
men who elected him. 

It can hardly be claimed that the act was purely the outcome 
of an insane mind, and that the insanity wholly caused it. I 
should rather place it in the same category with the deliberate 
murder of a hated insane asylum superintendent by a patient 
who hoped thereby to change the whole hospital management, 
secure freedom, and escape punishment. In that case the re- 
sponsibility might not be always easily measured. 
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Whether Guiteau’s delusion was wholly an insane one or not, 
it must be conceded that his processes of reasoning are very 
like those of the insane, and totally different from those of the 
sane. His manner, appearance, and expressions, too, are very 
decidedly suggestive of the lower wards in an insave asylum. 
His riotous behavior in court is not wholly like that of an insane 
person, and yet not entirely unlike it, but with the element of 
self-asserting bullyism, that might be either a part of insanity or 
not, whether it be assumed or not in imitation of the action in 
court of the maniac who attempted to kill President Jackson. 
His heartless ingratitude manifested in the brutal treatment of a 
brother-in-law, who has sacrificed his own interests to undertake 
the thankless task of his defence, and his beastly, open adultery, 
in order to drive his wife into getting a divorce, are certainly 
suggestive that a great part of his conduct is due to depravity 
rather than insanity. It is evident to one watching the trial 
that Guiteau is either absorbed in the self-satisfied notoriety for 
which he has yearned all his life, or that in his insanity he entirely 
fails to appreciate the real gravity of his case. His witty remarks, 
impertinent jibes, ready rejoinders, quick perception of points, 
keen amusement, intense animosity, extraordinary memory, lewd 
allusions in the presence of a mixed audience, irrepressible gab- 
bling, and his fearless, reckless behavior, generally, suggest to 
one person or another the hardened, desperate criminal, deter- 
mined to have all the fun and notoriety he can before dying, or 
the lunatic at least partially irresponsible. The latter view is 
upheld by the persistent way in which he has constantly injured 
his own case by accusing his brother of being a defaulter in open 
court; by calling his own witnesses liars; by asking for money 
for his defence from those who gave to the fund for the widow 
whose husband he assassinated ; and hy going off into all sorts of 
rambling advice to the government to suppress Mormonism, or 
to President Arthur to appoint or remove this or that officer, on 
the ground that he can properly direct the man whom he made 
President. A sane man, certainly, in the middle of a trial for 
his life, would hardly be entirely lost, as was Guiteau, to his real 
position in gleaming pleasure at recounting his life’s adventures 
on the witness-stand, and while reading about the Apostle Paul 
from his book ** The Truth.” 


Acknowledging that Guiteau is medically insane, even that he 
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has lost much of the power belonging to an originally bad brain, 
and that his delusion in regard to the result of the murder of 
President Garfield was an insane one, it must be conceded that 
he knows right from wrong, good from evil, in the abstract ; that 
he had sufficient power of self-control not to murder; that he 
does not highly value a human life, which he considers of small 
importance as compared with the terrible slaughter of the late 
war; that he expected to escape punishment ; that now he readily 
accepts the plea of legal insanity at the time of the crime, think- 
ing that he is sane at the present time; and that he is extremely 
anxious to avoid the just reward of murder, — points which 
there is some reason to suppose, from his study of the law, that 
he may have fully considered before the assassination. Whether 
he fully believes his act to have been right or not, and does not 
know the difference between right and wrong in that particular 
deed, seems to me, like many other important facts in this case, 
impossible to determine from an untruthful man on trial for his 
life, and ready for any deceit to gain a little longer term of his 
wretched existence. His apparent happiness, want of concern, 
good sleeping, and great appetite may be explained on the 
ground of insanity, or by the supposition that he is a careless, 
reckless man, undergoing considerable mental strain. Guiteau’s 
full appreciation of the present political situation is certainly 
conclusive as to his responsibility, if his present mental state is 
the same that it was upon the day of the murder. 

In reply to questions, he said that Mr. Conkling probably has 
as much influence with the present administration as Mr. Blaine 
had with the former, that General Grant and Mr. Conkling are 
‘running ” the government now, and that the present state of 
the political parties in the country is a little better than it was 


last June. In answer to the query whether the old quarrel . 


will not break out again between Mr. Blaine and Mr. Conkling, 
he quickly replied, ** We will not discuss that question.” The 
fact, therefore, that Mr. Blaine was not shot, and that Mr. Gar- 
field was shot, would argue either an insane act or malice towards 
the late President, with a hope of reward, secretly or openly, in 
money or in notoriety, or in both, from those who were so stoutly 
blaming Mr. Garfield’s conduct in appointing Mr. Blaine to the 
position of Secretary of State as well as in other nominations 
distasteful to them, and perhaps, to a certain extent, unsatisfac- 
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tory to the country at large. Whether Guiteau has organic 
disease of the brain in an early stage or not, at the present time, 
cannot be positively ascertained, as the prominent mental symp- 
toms of it in his case may be only the exaggeration of natural 
traits and not pathological, while the physical symptoms are not 
pronounced enough to justify more than a strong suspicion of its 
existence. It may be said, however, that in such disease there 
is a striking loss of responsibility, which, of course, would be 
difficult to detect in a person who had never been in his life one 
to be depended upon. Two cases of this disease in which there 
was a marked loss of self-control in an earlier stage than it is 
seen in insane asylums, or by asylum superintendents, and where 
the obliquity produced by disease was mistaken for depravity or 
criminality, may be quoted. The first was a gentleman of high 
character and good standing, with a respected and loved wife 
and family of children, who, away from honte, married a pretty 
girl beneath his station. There had been for a while some un- 
steadiness of purpose, and loss of the accustomed power of con- 
centration of mind in his business. The crime was so thoroughly 
inconsistent with his character that he was finally placed in an 
insane asylum for observation before trial, where he was kept 
secluded at rest for a couple of months, and then declared per- 
fectly sane, simply because the asylum physicians were not 
familiar with the perversion of character and slight intellectual 
impairment so common in the early stages of the disease. The 
man was sentenced to fifteen years’ confinement in the State 
prison; but he showed unmistakable evidence of his disorder as 
soon as he arrived there and attempted to work. Later, he was 
sent to the insane asylum a complete mental and physical wreck, 
certain of dying in a few years at the natural termination of his 
malady, his family in the mean time having suffered the un- 
merited disgrace of his having been treated as a criminal. 

The second was a very brilliant young lawyer, elected mayor of 
his city two years in succession, where there was mild cerebral 
stimulation similar to that produced by coffee or wine, but con- 
stant, in the very early stage of the disease, the moral perversion 
coming later, and showing itself in little acts of frequent occur- 
rence, which soon made his many friends enemies. The first 
striking misdeed committed by him was to engage to speak in 
one city in a Republican campaign meeting, he being president 
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of the local Republican committee, and then to go to another city 
the same evening, breaking his first engagement, and addressing 
the opposition with fierce denunciation of his own party. The 
natural course of the disease followed, and he passed through 
mental decay to death in four years. Both of these persons were 
of pure life and fine character, so that the moral perversion, and 
entire change to what seemed like depravity, without external 
cause, were of themselves important symptoms of insanity. It 
would be impossible to diagnosticate this disease in Guiteau's 
case until the paralytic symptoms should exist, and they are 
often comparatively late in their appearance. But a bad man 
may become worse, even a criminal, by virtue of disease, when 
otherwise he might have remained simply a nuisance and a fraud. 
My own opinion is very decided that Guiteau is an insane man, 
that he would have been thought a proper subject for detention 
in an insane asylum-a half dozen years ago, if he had been sent 
there, and that once committed, he would not have been dis- 
charged to entire freedom by the advice of the medical officers. 
His responsibility is not so- easily determined. The elements of 
crime and insanity are so interwoven in his character that it 
seems to me impossible to say how far each was responsible 
for the murder. It is my opinion that without insanity the 
assassination would not have been attempted. With Guiteau's 
amount of insanity alone, and none of the criminal motive, the 
crime would have been probably equally impossible. , 
The trial of Guiteau has shown the desirability of greater 
exactness in the laws regarding responsibility for crime, but still 
more the unsatisfactory character of hypothetical questions, which 
usually admit of only one answer, and it also illustrates the diffi- 
culty of getting direct, impartial testimony from experts sum- 
moned to uphold either side of a case, rather than to assist the _ 


court. 
Cuas. F. Foitsom, M.D. 


Boston, Mass. 
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LIABILITY OF SUBSCRIBERS AS AFFECTED BY 
AMENDMENTS TO CHARTERS OF CORPORATIONS. 


THE question as to how far amendments to the charters of 
corporations affect the liability of subscribers who have not as- 
sented thereto is said to be a perplexing one. The courts, it is 
alleged, have not arrived at any definite rule upon the subject, 
and the cases, as they stand, are conflicting.! The dicta of some 
courts, that each case must be determined by its own circum- 
stances, have been authoritatively cited as furnishing sufficient 
proof for the assertion, and the results of the cases would seem 
to justify the conclusions arrived at.2- There was not, perhaps, 
great difficulty in understanding the reasons upon which the 
decisions of those cases were founded wherein the legislature 
had reserved the right to alter or amend the charter of the cor- 
poration; neither was it a matter of grave doubt as to whether 
a subscriber was bound in those where the alteration was said 
to be of a “fundamental” character. The trouble lay in de- 
termining what was such a “ fundamental” change, rather than 
in applying the principle when it was discovered. There could 
be no doubt but that when a corporation changed the character 
of its business, such alteration would release from liability non- 
assenting stockholders. But where a railroad company aban- 
doned a certain proposed route as designated by its charter, and 
substituted another and different one, or altered one of the ter- 
mini of its road, or built extensions or branches, or effected con- 
solidations with other companies, the difficulty of applying a 
general principle to each particular case became apparent, as 
each one presented a different state of facts. 

In the early turnpike cases, the courts held the companies 
strictly to the performance of their articles of incorporation. A 
slight departure from the terms of the charter released the sub- 
scriber from liability to pay assessments, but in later cases the 

1 Pierce on Railroads, ch. 3, p. 69. Miss. 692 (1858); Witter v. M. O. & R. 

? Hester v. Memphis & C. R. Co., 82 R. Co., 20 Ark. 463 (1859). 

Miss. 378 (1856) ; Champion v. Same, 35 
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rigid enforcement of this rule was relaxed, and when it was 
sought to apply it to railroad corporations it was found to be of 
little value. A leading authority which announced this depart- 
ure from the rule was a comparatively early turnpike case, and 
the principle there enunciated has been favorably received by 
the courts and adopted in a number of railroad cases. The favor- 
ite maxim, which the subscriber had so often applied to his own 
case, non hee in federa veni, did not have its customary effect 
upon those tribunals. The interests of the individual subscriber 
were not always regarded as paramount. The fact that he had 
become a stockholder in a corporation upon condition that some 
local advantage might be derived thereby, ceased to be the sole 
and controlling idea of the courts. The proposed turnpike or 
railroad, which by the specifications of the original charter was 
to be laid in the county or town of the subscriber's residence, 
may have been the only inducement to his subscription; but 
when by a subsequent amendment, to which he never assented, 
the route was changed, and another county or town selected as 
an intermediate point or terminus of the road, that plea did not 
always avail him in an action by the company for unpaid assess- 
ments. It was enough to know that the majority of stockholders 
had subscribed for purposes of investment, whatever may have 
been the alleged motives of an individual few. Anticipated 
profits were as good considerations as could possibly ‘be con- 
ceived, as common to all subscribers, for becoming a stockholder 
in a road; and until he could find any stronger ones, or induce 
the courts to believe any others existed, he could not be released 
from his contract. “ The fallacy of the whole,” said Gibson, C. J., 
“seems to be in confounding the motive for entering into the 
contract with the consideration of it; for nothing is part of the 
consideration that is not regarded as such by both parties, and 
nothing but the benefit to be received as a corporator is held 
out to the subscriber by the corporation or the State. Of benefit 
to be received as a landed proprietor he has no assurance but his 
calculation of the chances ; and this, it seems to me, the defend- 
ant was bound to know.”! That this was the key-note upon 
which the opinions of the courts were sounded, in these cases, 
is evident. ‘The conclusive presumption,” said Caton, C. J, 
is that it (the subscription) was made with a view to the profits 


1 Irvin v. Turnpike Co., 2 Penn. 466 (1831). 
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to be derived from the stocks thus subscribed as an investment, 
and, not with reference to any incidental advantages which may 
accrue to the stockholders by reason of the construction of the 
improvement in consequence of any anticipated enhancement of 
any other property which the stockholder may own, or other- 
wise. To admit any other presumption would be, in fact, a fraud 
upon the other stockholders ;”! or, as was said in another case, 
“Such a change as would not increase the liability of the party 
to pay more money than he subscribed originally to pay, but 
merely affects his individual or personal interest, as that the road 
did not pass by his door or through his farm, as he may have 
desired or expected, is not such a change as will absolve the 
party from his obligation to pay his subscription, the object of 

corporations being for the public good, and not private inter- 
or advantage.” ? 

The disastrous results to which the release of a subscriber 
would in some instances lead were also regarded as important 
considerations. The possibility of dissolving the corporation 
was one of the consequences apprehended by the courts, and of 
establishing a dangerous precedent for the future. A plea which 
might avail for one would be urged for all ; and, in the language 
of one court, “no improvement in the plan of a public work 
could be made without cutting loose the corporators from their 
subscriptions and resolving the corporation into its primitive ele- 
ments.” 

How would the change affect the subscriber financially ? was 
an important question in the decision of these cases. Would it 
impose upon him new responsibilities and duties, increase his 
liability to pay assessments? An enterprise which could be 
carried out, which would enhance the value of the corporation 
and make it a more profitable concern to its stockholders, with- 
out “abstracting a dollar from their pockets,” could not certainly 
be discountenanced by the courts because it was not in exact 
conformity with the terms of the original charter. And when, 
to meet the demands of an increasing business or to keep pace 
with the stimulus of competition, such improvements became 
necessary to the successful operation or to the very existence of 
the corporation itself, opposition, if not silenced, was gradually 


1 Sprague v. The Illinois River R. R. 2 The Delaware R. R. Co. v. Tharp, 1 
Co., 19 Ill. 174 (1857). Houst. (Del.) 149 (1855). 
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lessened, until the sanction of the courts removed much doubt of 
their legality. 

To attempt to reconcile the cases upon this subject would be a 
hopeless task. That they are unaccountably conflicting is true; 
but an examination of some of the leading ones will develop a 
few differences which a mere statement of the syllabi will fail 
to show. 

Among the first cases was that of The Middlesex Turnpike 
Corporation v. Locke,! where the directors of a turnpike corpo- 
ration, with the assent of the corporation, procured an act of the 
legislature altering the course of the turnpike. A subscriber, 
before such alteration, was held not answerable in an action for 
assessments.’ Plaintiffs were authorized to alter the course of 
the road from * Brisket Bridge in Tyngsborough to the Fork in 
Bedford.” Pilea alleged that the defendant lives between the 
“said Fork and Cambridge rocks, and that the turnpike has not 
yet been made between the said Fork and Bedford.” 

The court said that the proof being of an engagement to pay 
assessments for making a turnpike in a certain specified direction, 
and of the making the turnpike in a different direction, the de- 
fendant might truly say “non hee in federa veni.” He was 
not bound by the application of the directors to the legislature 
for the alteration of the course of the road, nor by the consent 
of the corporation thereto. 

The statement of the case is rather vague and unsatisfactory, 
as is the opinion of the court. As an early case, however, it 
established the law for the time being. 

One of the most important cases next in order was that of _ 
v. Turnpike Co.,? where a subscription was made on the ground 
that a bridge would be built by the plaintiff's residence, but it 
was built two miles further off. The court declined to interfere. 
“ The fallacy of the whole,” said Gibson, C. J., “seems to be in 
confounding the motive for entering into the contract with the 
consideration of it.” Then, after continuing as in the quotation 
given above, he said: ‘ The subscriber was bound to know that 
the representations were not authoritative. . . . I am unable 
to perceive,” said the court, ‘“* why the legislature should not be 
taken to have reserved a like power over the intermediate points 
themselves.” The consequences of the subscriber insisting upon 


1 8 Mass. 267 (1811). 


2 Supra. 
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his original contract would be a direct collision between the act 
of the legislature and the constitution, destructive of its very 
purposes. The subscriber was bound, and his liability had arisen 
from the promise in consideration of benefits to be drawn from the 
profits of the corporation, and not from the location of the road 
being peculiarly beneficial to him as a land-owner. 

This case marked an era in the history of the law governing 
the liability of stockholders as affected by amendments to their 
charters, and was followed by Gray v. The Monongahela Naviga- 
tion Co.! By the laws of 1836 no stockholder should be entitled 
to more than ten votes, and dams to be erected were limited to the 
height of 4 ft. 6 in. By act of 1839, a stockholder to a sufficient 
amount was entitled to twenty votes, and the dams might be made 
8 ft. in height. 

Gibson, C. J., said that this alteration in the charter did not 
release the stockholder. ‘The grant of additional privileges to 
the corporation has certainly not been thought an innovation of 
the contract which exists between it and the subscribers to its 
stock. It is alleged to be so in this instance, because the grant 
of the privilege to raise the dams higher than was allowed by the 
original act might lead to a greater expenditure to compensate 
injuries to the riparian owners by flooding their lands than was 
contemplated when the defendant became a stockholder. . . . 
The court quoted as an authority the case of Terrett v. Tay- 
lor? ‘that in respect to public corporations which exist only 
for public purposes, such as counties, towns, cities, and the 
rest, the legislature might, under proper limitations, have the 
right to change, modify, enlarge, and restrain them, securing, how- 
ever, the property for the use of those for whom and at whose 
expense it was originally purchased ;’ and considered the corpora- 
tion in the case at bar such a one as was referred to in the case 
cited, whose charter might be altered without releasing its non- 
_ assenting stockholder. . . . In this instance,” continued the court, 
“then, what has the legislature of Pennsylvania done? It 
has not pretended to take away any corporate franchise, or to 
impinge upon any right before granted ; that is not pretended. 
On the contrary, it has enlarged a corporate privilege. But the 
exercise of it, it is alleged, may plunge the company into expense 
not originally contemplated. What of that? The defendant is 


1 2 Watts & Serg. (Penn.) 156 (1841). 2 9 Cranch,52 
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not bound to contribute to it beyond the amount of his original 
subscription, and as to that his contract remains the same... , 
On any other principle than that of Irvin v. Turnpike Co.' no im. 
provement in the plan of a public work once begun could be got 
without cutting loose the corporators from their subscriptions, 
and resolving the corporation into its primitive elements.” 

But it was seen that this law could not be applied to railroad 
corporations whose business had been changed or partially altered 
by subsequent enactments, for, as was contended, it was devoting 
the funds of the subscriber to other objects than those originally 
contemplated ; and accordingly, in a later case, it was held that 
such diversion of the company’s subscriptions released the sub- 
scriber. This was the case of the Hartford & New Haven R. R. 
Co. v. Croswell.? In 1833 the legislature of Connecticut passed 
an act authorizing the plaintiffs to construct a railroad from the 
town of Hartford to the city of New Haven. The capital stock 
was divided into shares of $100 each, and the defendant sub- 
scribed for and was allowed ten shares. In 1839 an amendatory 
act was passed authorizing the company to “ procure, charter, or 
purchase and hold” such number of steamboats, to be used in 
connection with their road as they might deem expedient, to an 
amount not exceeding $200,000, and for that purpose to increase 
their capital stock to the same amount. Nelson, C. J., said: “I 
do not deny that alterations may be made in the charter of the 
company without changing the contract so essentially as to ab- 
solve the subscriber. Such would be the case, perhaps, in respect 
to mere formal amendments, or those which were clearly enough 
beneficial, or at least not prejudicial, to his interests.” But the 
business in which plaintiffs had intended to engage was of a dif- 
ferent character from that to which he had agreed to devote his 
subscription, and one which was ultra vires the corporation. 


The same question was similarly decided in the Marietta & Cin- — 


cinnati R. R. Co. v. Elliott,? wherein the amendment to the char- 
ter comprehended a change of one of the termini of the road, 
and authorized the purchase of steamboats to engage in the 
business of transporting passengers and freight on the Mus- 
kingum and Ohio Rivers. That such a power was beyond the 
scope of a railroad company was unquestionable, in the opinion 
of the court, which held the subscriber released. 


1 Supra. 2 6 Hill, 383 (1843). § 10 Ohio St. 57 (1859). 
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That these cases, however, differ from Midland Great Western 
Railway Co. v. Gordon,! is shown by the statement of the latter. 
In the Midland Great Western Railway Co. (Ireland) v. Gordon, 
the subscriber’s agreement was to build a railway from Dublin 
to Mulligan, and thence to Athlone, and authorized the directors 
to do all that was necessary for that purpose. It also bound the 
subscribers to submit to such regulations as might be imposed by 
the legislature. An act afterwards obtained empowered the com- 
pany to purchase and work a canal from Mulligan to Athlone, 
and make a railway from Dublin to Mulligan only. This, it 
was held, did not release a subscriber. The question, said Pol- 
lock, C. B. “* was one of identity ; viz., whether the undertaking 
subscribed by the parties who originally contemplated it was 
identical with that afterwards sanctioned by the legislature. As 
the original undertaking could be easily identified with that 
afterwards embodied in the act of Parliament, the subscriber 
would be held.” ‘“ Besides,” said Parke, B., “under the gen- 
eral discretion to apply to Parliament given by the subscribers 
of the original undertaking to their directors, the subscribers 
must take what Parliament will give, and are bound by it accord- 
ingly, if the act passes.” 

With respect to changes of route in intermediate points, the 
authorities can hardly be said to be conflicting. Of several cases 
cited below there is only one in which the subscriber was held 
bound, and that is a case where the length of the road was re- 
duced but twelve miles. In the other cases, wherein the sub- 
scriber was held released, the route was deviated from to the 
extent of two counties in three, and to the extent of twenty miles 
in a fourth; so that the latter only can be considered as irrecon- 
cilable with the Illinois authority, which was that of Banet v. 
The Alton & Sangamon R. R. Co.2 The act of 1847 authorized 
the construction of a railroad from the city of Alton on the 
Mississippi River in Madison County, by way of Carlinville in 
Macoupin County, and New Berlin in Sangamon County, to the 
city of Springfield in the county of Sangamon. In 1851 the 
legislature passed an amendatory act authorizing the company to 
change the location of the road so as to run direct from Carlin- 
ville to Springfield, shortening the line of the road about twelve 
miles, so that as constructed the road did not run within twelve 
miles of New Berlin. 


1 16 M. & W. 808 (1847). 2 13 Ill. 504 (1851). 
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** Did the alteration in the charter,” said Treat, C. J., “ exon- 
erate the defendant from the payment of his subscription? . , , 
But such amendments of the charter as may be considered useful 
to the public and beneficial to the corporation, and which will not 
divert its property to new and different purposes, may be made 
without absolving the subscribers from their engagements. The 
straightening of the line of a road, the location of a bridge at a 
different place on a stream, or the deviation in the road from an 
intermediate point, will not have the effect to destroy or impair 
the contract between the corporation and the subscribers. . . . 
The alteration in the present case is not of such a radical charac- 
ter as to exonerate the stockholders from the payment of their 
subscriptions. The general features and objects of the corpora- 
tion continue unchanged ; the termini of the road remain the 
same, the only change consisting in the deviation from an inter- 
mediate point. The work is still designed to accommodate the 
sume line of travel and transportation and promote the same 
general interests ; the length of the road is reduced and the cost 
of construction diminished. . . . The only injury that can accrue 
to any of the subscribers will be the loss of some incidental bene- 
fit to their property, and that, as we have already seen, cannot 
be taken into consideration.” 
The authorities opposed to this are Hester v. The Memphis 
& Charleston R. R. Co.,) where, by the original charter of 1850, 
the road was to be constructed “at some point on the northern 
boundary of the State (Mississippi), and to pass through the town 
of H., and thence easterly through the State to some point on the 
Alabama line.” By act of 1854 the road was to “ enter the State 
at some point on its northern boundary, and to pass out of it at 
any point they may desire on the eastern boundary.” And also 
Champion v. Memphis & Charleston R. R. Co.,? in which the plea 
was, defendant had subscribed upon condition that the road 
should “ begin at some point on the northern boundary of the 
State of Mississippi, and run from thence through the town of H. 
in Marshall County, and thence in an easterly direction through 
said State to the eastern boundary thereof ;” that the agent had 
solicited and obtained subscriptions upon the condition that the 
road should run centrally through the counties of Marshall, Tip- 
pah, and Tishingo. By the alteration in the charter the road 
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deviated from the town of H., and, as a consequence, from the 
counties of Tippah and Tishingo, in the latter of which plaintiff 
resided. 

In these two cases the conditions were similar, but the change 
in the route of the road was material. “A contemplated rail- 
road between Memphis and Charleston, to be located without 
the borders of this State, would be,” said the court in the latter 
case, “ less valuable, and therefore less desirable to the inhabi- 
tants of Marshall, &c., counties, than a road between the same 
points which should pass through these counties.” Upon such 
grounds these cases were decided. So, also, in the case of the 
Buffalo, Corning, & New York R. R. Co. v. Pottle,! the articles 
of association provided that the road should extend from Buffalo 
to connect with the Erie Railroad at P., in the county of Steuben, 
and that it should pass through portions of the counties of On- 
tario and Monroe. After subscription by defendant the road 
was located and constructed from Steuben County to Batavia, 
without passing through or touching the counties of Monroe or 
Ontario. It was held that this was a substantial departure from 
the contract and released the subscriber. 

But in Witter v. Mississippi, Ouachita, & Red River R. R. Co. 
there appears to have been little difference between that case 
and Banet v. The Alton & Sangamon R. R. Co.2_ By the charter 
of 1852 the former road was authorized to be constructed “ from 
a point on the Mississippi River, at or near Gaines Landing, in 
the State of Arkansas, through or near Camden on the Ouachita ~ 
River, thence to some point on Red River at or near Fulton, to 
some point on the boundary line between the State of Arkansas 
and the State of Texas.” By the act of 1853 it was so changed 
as to begin “ on the west bank of the Mississippi River, at Fer- 
guson’s Point, four miles on an air line, and about eighteen 
miles by road north of Gaines Landing; thence to Camden, 
thence to Red River, and crossing at a point called the ‘ cut off,’ 
thence to the boundary line between the States of Arkansas and 
Texas.” 

The distance from the “ cut off” to Fulton was shown to be 
twenty miles. Whereas, if the road had passed at or near Ful- 
ton, it would have run through the county in which defendant 
resided. The subscriber was held released. 


1 23 Barb. 21 (1856). 2 Supra. 
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As to changes of termini, the authorities are certainly conflict- 
ing, and it must be conceded that each case is to be determined 
by its own circumstances. The following cases held the sub- 
scriber bound : — 

In Delaware R. R. Co. v. Tharp,’ the company was chartered 
in 1839 with authority to construct a railroad through the length 
of the State, but no company was organized under the charter at 
that time. In 1849 the legislature revived and amended the 
charter, with authority to construct a railroad on a reduced scale, 
to extend from Dona River in Kent to the Nanticoke River in 
Sussex County. In 1853 the company obtained an amendment 
to its charter so as to authorize the abandonment of the ter- 
minus of the railroad at Dona River, and that portion of it pro- 
jected from Dover to that point, and to extend and unite it with 
the New Castle and Frenchtown Railroad in New Castle County, 
The court, in refusing to release the subscriber, said: *“ The 
grant of acts of incorporation by the State is for the public good 
generally, and there is an inherent right in the legislature to 
amend or alter the charter of any incorporated company with its 
consent. Those who become corporators do so with that contin- 
gency, and their engagements are therefore subject to it. If the 
subscriber to stock enters into a corporation with specific stipu- 
lations, he is bound and concluded by the action of the majority 
of the corporation. If the legislature change or amend the 
charter, on the application of the company and with its assent, 
without thereby impairing the contract of the corporators in the 
mode we have stated, they will not be thereby discharged from 
their liability as subscribers to stock. Such a change as would 
not increase the liability of the party to pay more money than he 
subscribed originally to pay, but merely affects his individual or 
personal interest, as that the road did not pass by his door or 
through his farm as he may have desired or expected, is not 


such a change as will absolve the party from his obligation to pay’ 


his subscription, the object of corporations being for the public 
good and not private interest or advantage. . . .” 

In Terre Haute & Alton R. R. Co. v. Earp,? defendant sub- 
scribed for the construction of a railroad from Terre Haute to 
the city of Alton, in the State of Illinois, Plaintiffs built their 
road from Terre Haute to Alton, and “having purchased an 


1 Supra. 


2 21 Ill. 291 (1859). 
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interest of two thirds and acquired control of the Belleville & 
Illinoistown Railroad Company, built a railroad from a point 
about four miles eastward of Alton, on their original route from 
Terre Haute to Alton, at a point on the Mississippi, at a great 
distance, to wit, twenty-five miles from Alton.” 

The court held subscribers bound on the authority of previous 
decisions of that State. Walker, J., rendered a dissenting opin- 
ion, contending that the alteration, to exonerate a subscriber, 
must be one that materially changed the responsibilities and 
duties of the company, which was true in the case at bar. It 
was no answer to say that the stock was more valuable, since it 
was not what defendant had agreed to receive for his money, and 
he alone had the right to determine whether it best promoted 
his interests. As this change was not merely one of location, 
but contemplated supporting other roads leading to other points 
of termination, and changing essentially and materially the ter- 
minus of the road, the defendant should be discharged from pay- 
ment of his subscription. 

In Johnson v. The Pensacola & Georgia R. R. Co.,! the action 
was whether the original charter of the Pensacola and Georgia 
Railroad was materially altered by the acceptance of the Internal 
Improvement Act of Jan. 6, 1855, or by the act of Dec. 15, 1855, 
amendatory of the original charter of said company. 

By the first section of the original charter the commissioners 
were authorized to open books and receive subscriptions for 
stock in a “railroad to be constructed from the city of Pensa- 
cola or any other point or points on the waters of Pensacola Bay 
in Florida, and running thence in an easterly direction to the 
western or southern boundary line of the State of Georgia.” 

By the third section, “ that said railroad shall extend from the 
city of Pensacola, or any other point or points on the waters of 
Pensacola Bay, running eastwardly to some point on the boun- 

‘dary line between the States of Florida and Georgia, to be de- 
termined by a majority of the board of directors of said company.” 

By the fourth section of the Internal Improvement Act the 
alteration authorized “a line of railroad from the St. John's 
River at Jacksonville to the waters of Pensacola Bay,” with 
extensions to certain points on the Gulf of Mexico and else- 
where. 

1 9 Fla. 299 (1860). 
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By the fifth section it was provided that any railroads which 
were then authorized or chartered, or which might thereafter 
be chartered by the legislature, and whose roads, in whole or 
in part, should lie within the line so to be aided by the Im- 
provement Fund, should have the right to construct that part of 
the said line from Jacksonville to Pensacola Bay as might be 
embraced by their own charters, provided the provisions of said 
act should be accepted by them within the time and in the man- 
ner prescribed by said act. 

The court concluded it was clear that there was nothing con- 
tained in those sections of the Improvement Act which altered 
or in anywise changed the power conferred by the original char- 
ter upon the board of directors to'determine the location and to 
fix the terminal points of said road ; for it was manifest from the 
plain language employed in the third section of the original 
charter that the legislature intended to confer upon the board of 
directors an unrestricted power to fix the terminus of said road 
after leaving Pensacola Bay. 

In the following cases, however, the subscribers were released.! 
By the original Act of Incorporation, 1845, the road was to be 
constructed from the city of Columbus to some point at or near 
the Monroe Railroad, from Macon to the terminus of the West- 
ern and Atlantic Railroad in De Kalb. In 1851 the company, 
“in consideration of subscriptions recently made, relinquished to 
the Southeastern Railroad Company, for the use of said subscrib- 
ers, all the right that it possessed to occupy the ground selected 
for twenty-one miles of road, and agrees to terminate its road 
and franchise at a point fifty miles east of Columbus.” F 

This was held a material change, as the road, by the alteration, 
was shortened in distance, run through different neighborhoods, 
and was necessarily made dependent on another company to reach 
near the point contemplated by the original charter. 

In Manheim, Petersburg, & Lancaster Turnpike or Plank 
Road Co. v. Arndt,? plaintiffs had commenced a plank-road at 
Lancaster, carried it to Petersburg, and in 1852 the road was 
progressing to Manheim, when the plaintiffs’ agent called for 
defendant, and induced him to subscribe for ten shares of their 
stock, The defendant was the owner of real estate fronting on 


1 Winter v. Muscogee R. R. Co., 11 2 31 Pa. St. (7 Casey) 317 (1858). 
Ga. 438 (1852). 
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Prussia Street, the whole of which, by the construction of the 
road as contemplated in the act of incorporation, would have 
been planked or macadamized. By a supplementary act in 1855 
the plaintiffs were authorized to “ stop with the said road at its 
present terminus, or at any point between said terminus in the 
borough of Manheim and the starting-point designated in its 
charter.” 

The court said that it was involved in the nature of the sub- 
scription to the stock of a company for making a road from one 
place to another, that the termini were paris of the contract. 
The company were asking to enforce a contract of which they 
refused to perform one of the conditions. They wanted to en- 
force the payment of the subscription in order to apply the money 
to a different enterprise from the one subscribed to; and this 
they could not do. 

With reference to the building of branch roads, it is generally 
allowed that this does not release the subscriber where it does 
not involve a large increase of the capital stock and is essential 
to the interests of the road. The distinction is taken between 
alterations in the charter, which authorize an extension of the 
main road to any considerable degree, and the construction of 
branches connecting with other roads, and thereby enhancing the 
value of the main road, especially where the value of the road 
would otherwise be diminished ; as in the Greenville & Columbia 
R. R. Co. v. Coleman,! where the amendment authorized the 
building of a branch road of eleven miles to Abbeville Court 
House. 

The considerations which induced the court to hold the sub- 
scriber bound were: the magnitude of the enterprise undertaken 
as compared with the branch; the length of their line ; the impor- 
tance of fixing, at the outside, the best location. as developed by 
future exploration ; the necessity in which they found themselves, 
at the beginning, to stir up competition between different sec- 
tions of the country; the active agency of defendant in that 
particular, and touching Abbeville interest especially ; and that 
there was no certainty that the eleven miles of road to Abbe- 
ville Court House would “abstract a dollar from the original 
funds of the corporation,” or that it would operate otherwise 
than as a mere incidental feature to the main track. Moreover, 


1 6 Rich. Law (S. C.), 118 (1861). 
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the defendant had entered into the company with a discretion 
“that said company may be united with and become part of the 
South Carolina Railroad Company, if the two companies shall 
agree upon terms of amalgamation ; and all the privileges granted 
by this act shall, in that event, be assigned to, and become priv- 
ileges of, the said South Carolina Railroad Company ;” and so 
inconsiderable a matter as a branch to Abbeville Court House, 
under the circumstances, should not absolve every subscriber 
who had not specifically approved of it. 

In Peoria & Rock Island R. R. Co. v. Preston,! the amend- 
ments to plaintiffs’ charter authorized the construction of a 
branch road from some suitable point on its main line to a point 
on the Mississippi River, opposite the city of Muscatine in Iowa. 
The plea of defendant averred: ‘ Said company was authorized 
to construct a different line of railway, one terminus being fixed 
by said act (March 10, 1869) at the city of Muscatine, and the 
other left indefinite; that said alteration of said charter was 
never assented to, but that defendant, being a citizen of Daven- 
port, was induced to subscribe for stock wholly for the promotion 
of the trade and prosperity of his place of residence by the con- 
struction of said railway from Peoria to Rock Island, and by 
constructing said road to Muscatine his motive in subscribing 
would be defeated.” 

The amendment, it was held, was not an essential change of 
the original purpose of incorporation. The incorporation was 
not relieved from the necessity of building a railroad from Peoria 
to Rock Island, as originally contemplated. The amendment 
merely conferred enlarged powers and additional privileges upon 
the plaintiff. If the company should have undertaken the con- 
struction of a lateral branch, largely increasing the cost of the 
enterprise and bearing an undue proportion to the original un- 
dertaking, they might be enjoined from so doing at the suit of a 
stockholder. And if such design should be accomplished a stock- 
holder might be released from liability ; otherwise he would be 
bound. 

An alteration in the charter authorizing an extension of the 
main road has been held not to release the subscriber ;? but 
where the extension involves a large increase of the capital stock, 


1 35 Iowa, 115 (1872). 
2 Rice v. Rock Island R. R. Co., 21 Ill. 98 (1859). 
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it will release him from his contract, — as in the case of Macedon 
& Bristol Plank Road Company v. Lapham,! where the capital 
stock of the company was increased from $15,000 to $50,000 
without the consent of the subscriber. But that a large increase 
of the capital stock will of itself release a non-assenting subscri- 
ber will be pretty readily conceded. The case of Hughes ». 
Antietam Manufacturing Company,? where the capital stock was 
increased from $50,000 to $150,000, is an example. A reduction 
of the capital stock, on the other hand, it has been held, will not 
release the subscriber.’ 

As to consolidations with other companies, there appears to be 
no general rule as to its effect on non-assenting subscribers, 
though the weight of authority would seem to hold that such 
action, in the absence of statutory authority, releases him. The 
most important decision opposed to this view is that of Sprague 
v. The Illinois River Railroad Company ;* but it will be remem- 
bered that that State has generally adopted the doctrine that 
sanctions binding the subscriber in most instances. The case 
of Hanna v. Cincinnati & Fort Wayne R. R. Co.' cannot be cited 
as an authority, as the company was organized under a general 
law which authorized an amendment or repeal of the charter by 
the legislature. Neither can the case of Tuttle v. The Michigan 
Air Line R. R. Co.® be considered as decisive, though holding 
the subscriber not bound, as it so held by reason of the violation 
of a statutory condition which provided for the publication of 
a notice in a newspaper, which was not complied with by the 
company. 

In Sprague v. The Illinois River R. R. Co., an amendment pro- 
vided that.“ the road might consolidate with any road built or to 
be built, and make connections with such road at any point on 
the road of the Illinois River Railroad, and that the Illinois River 
Railroad shall not be required to build that portion of the road 
north of such connection.” 

Caton, C. J., did not consider the amendment to the charter 
authorized an essential departure from the objects specified in 
the original charter so as to make the company a separate and 
distinct enterprise. The conclusive presumption in this as in 


Barb. 312 (1854). 19 174 (1857). 
Md. 317 (1870). 5 20 Ind. 30 (1863). 
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the case of Barrett v. The Alton & Sangamon R. R. Co.) wag 
that the subscription was made with a view to the profits to be 
derived from the stock as an investment, and not with reference 
to any incidental advantage which might accrue to the stock- 
holder in consequence of any anticipated enhancement of any 
other property which the stockholder might own. In the com- 
mencement of an undertaking like that of a railroad no man 
could foresee every contingency which might arise or anticipate 
every obstacle which might present itself in its prosecution, and 
all must know and anticipate that those contingencies or obsta- 
cles might render it necessary for the common good to make 
many and even important changes in the original plan. Each 
one should be presumed to anticipate that such changes might 
become necessary, and to consent to them when the majority 
should deem it best. The court referred to the New York Cen- 
tral Railroad Company, which was originally constructed and for 
many years operated by some seven or eight separate and distinct 
corporations. Subsequently an act of the legislature was passed 
authorizing them all to consolidate, so that all should constitute 
but one. This was done without the unanimous consent of every 
stockholder. To have required it would have rendered consolida- 
tion impossible. When the non-assenting stockholder subscribed 
for stock in the road running between Albany and Schenectady 
he consented to become a part owner of sixteen miles of road, 
and had he been asked to become a part in that gigantic enter- 
prise he would probably have refused to engage in it. Yet hav- 
ing subscribed, all his subsequent remonstrances could prove of 
no avail when the majority of his associates thought it for the 
interest of the whole to enter into the consolidation. 

To the contrary are McCray v. The Junction R. R. Co? In 
1852 McCray subscribed for stock in the Junction Railroad, which 
was chartered to run from Rushville to the Ohio State line. In 
1853 the company consolidated with another having a charter 
for a road from Rushville to Indianapolis, without the consent 
of plaintiff. The act of consolidation, it was held, constituted so 
great a change in the companies committing it, bound them to 
so wide a departure from the original purposes of either company, 
that it furnished a cause for the discharge of stockholders not 
consenting to it. So also Bove v. The Junction R. R. Co. Also 
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in New Jersey Midland Railway Co. v. Strait,’ the company, by 
subsequent legislative authority, but without consent of defend- 
ant, was consolidated with two other companies. 

“ Neither the court nor the legislature,” said the court, “ can 
alter the bargain between the parties. The defendant had the 
right to stipulate for the bonds of a particular company, and it is 
clear that he cannot be required to accept in lieu of the promised 
consideration the obligation of any other company, no matter how 
much the latter may exceed in value the former. As the bond 
of the contracting company formed the entire consideration for 
the promise of the defendant, if the company have put it out of 
its power to render such bond to the defendant. it has destroyed 
this contract by its own voluntary act, and has in consequence 
discharged the defendant.” 

In conclusion, there virtually appears to be only one class of 
cases which cannot be reconciled with each other upon this sub- 
ject, viz. those relating to changes in the termini of the road. 

As to those cases wherein the business of the corporation has 
been totally changed by an alteration in the charter there is no 
question. As to those in which the business of the corporation 
has been partially changed the law is pretty well settled; at any 
rate, there can be little doubt of its conclusions in this country, 
viz. that it operates as a discharge of non-assenting subscribers. 

With regard to those in which the corporation has been author- 
ized by an amendment to its charter to construct branch roads, 
such power, it is seen, will not release the subscriber, while the 
construction of extensions to the main road, involving a large 
increase of the capital stock, will release the subscriber. 

As to a change of route in an intermediate point, the cases 
generally hold, with the exception noted, that the subscriber will 
be released. And as to the effect of amendments authorizing 
consolidations with other companies, the general result is that 
they also release the subscriber. 


W. H. WHITTAKER. 
Cixcinnati, O. 
1 6 Vroom, 822 (1872). 
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ISSUES INVOLVING THE FACT OF INSANITY. THE 
BURDEN OF PROOF, 


THE defence of insanity most frequently arises either in testa- 
mentary cases or in criminal trials. The rules governing the 
reception and effect of evidence in the two classes are more 
widely different than would at first sight appear probable, or, 
indeed, reconcilable with the elementary rule of evidence, that 
the principles governing proof of either affirmative or negative 
allegations are alike both in civil and criminal cases.! 

Before proceeding to consider the rule in testamentary cases, 
we shall offer some suggestions with reference to that in the other 
class. Many similar or identical general considerations are in- 
volved in both classes of cases, and owing to the simpler character 
of criminal proceedings are more easily considered in these than 
in such as arise upon offers of wills for probate. 


In any civil or criminal case it is now generally conceded that 
the burden of proof remains throughout upon the party who has 
it at the beginning, or, in other words, upon the side which has 
the opening and the close. In Heinemann v. Heard,? which 
was a case involving the issue of negligence, the New York 
Court of Appeals said : — 


“The charge against the defendants was, that they did not exercise 
proper care and diligence in the business of their agency. This was 
denied; and whether they did or not was the question to be decided. 
Upon this question the plaintiffs held the affirmative throughout the trial, 
and their relation to the question never changed. During the progress of 
a trial it often happens that a party gives evidence tending to establish his 
allegation, sufficient, it may be, to establish it prima facie, and it is some- 
times said the burden of proof is then shifted. All that is meant by this 
is, that there is a necessity of evidence to answer the prima facie case, or 
it will prevail; but the burden of maintaining the affirmative of the issue 
involved in the action is upon the party alleging the fact which constitutes 
the issue, and this burden remains throughout the trial. The question 
of negligence depended upon all the evidence as well that which consti- 


1 Wharton’s Criminal Evidence, § 1. 2 62 N. Y. 448, 456. 
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tuted a prima facie case against the defendants as all the other evidence 
produced by the plaintiffs tending to corroborate, and by the defendants 
tending to answer, the charge; and the jury should have been satisfied 
from the whole case that the plaintiffs’ allegation of negligence was proven. 
If, from the whole case, they were not satisfied, the defendants were enti- — 
tled to a verdict.” 


This is probably to be taken as a more correct exposition of 
the law than the following statement by Sir James Stephen in 
his Digest of the Law of Evidence : — 


“The burden of proof in any action lies, when the action begins, on that 
party against whom the judgment of the court would be given if no evi- 
dence at all were produced on either side, regard being had to any pre- 
sumption which may appear upon the pleadings. As the action proceeds, 
the burden of proof may be shifted from the party on whom it rested at 
first by his proving facts which raise a presumption in his favor.” * 


To the first part of this statement no exception can be taken, 
but the shifting of the general burden of proof from one side 
to the other seems to be entirely inconsistent with the rule 
that a party undertaking to make out a liability by proving the 


facts which raise or establish it must, upon the whole evi- 
dence, make out his case to the satisfaction of the jury. That 
the source from which proof is required may be changed is of 
course undeniable, as in one of the illustrations given by Sir 
James Stephen. A., a married woman, is accused of theft, and 
pleads not guilty. The burden of proof, he says, is on the prose- 
cution. She is shown to have been in possession of the stolen 
goods soon after the theft. The burden of proof, he says, is 
then shifted to A. This surely means merely that any explana- 
tion of the fact of the goods being in her possession must neces- 
sarily come from A., as the person having the best and only 
means of furnishing it. If it really shifted the general burden of 
proof on to the defence, the defendant would have to make out, 
not an explanation of the particular incriminating fact, but would 
have to establish her innocence upon the whole evidence to the 
satisfaction of the jury, in which case it is difficult to see what 
would remain of the rule that the prosecution must make out its 
case beyond a reasonable doubt. To pursue the illustration, the 
woman shows that she stole the goods in the presence of her 


1 Stephen’s Digest of the Law of Evidence, art. 95. 
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husband. The burden of proving that she was not coerced by 
him, Sir James Stephen now says, is shifted on to the prosecutor. 
In other words, the presence of her husband shows a probability 
of coercion, and the presumption derived from this particular 
fact must be removed by the prosecution. But this is not the 
general burden of proof. We may therefore safely conclude as 
a matter of principle, although undoubtedly many cases will 
be found in support of an opposite view, that to ascertain on 
whom the general burden of proof lies we have only to inquire 
against which party the judgment of the court would be given 
if no evidence at all were produced on either side, regard being 
had to any presumption which may appear upon the pleadings, 
and that this burden never shifts. 

In criminal proceedings the plea of the defendant is usually 
the general issue, and the burden of proving the affirmative of 
this issue is, of course, upon the prosecution. Insanity, usually 
resorted to as a defence in cases of homicide, is a mere matter of 
evidence introduced under the plea of not guilty, and, in order to 
understand its character as a defence and its relation to the bur- 
den of proof, it is necessary to bear in mind what legal elements 
are involved in the accusation contained in the indictment. 
The crime of murder consists in taking life with what is called 
malice express or implied. The law presumes malice from the 
fact of killing, because every one is presumed to intend the 
consequences of his deliberate acts. In other words, the crime 
consists of two elements, — the homicide and the wilful criminal 
intent. Without proof of both of these there can be no convic- 
tion of the prisoner. The sanity of the prisoner, therefore, is an 
essential part of his guilt if he is guilty, and proof of his insanity 
disposes of the malice presumed from his act just as effectively 
as proof that the killing was provoked by the act of the deceased 
and done in self-defence, or that it was done under duress, 

In every criminal trial it is commonly said that there are at 
the outset two presumptions, — one that the prisoner is innocent, 
the other that he is sane. If this be true, they must be of equal 
weight, for one is founded on the infrequency of crime, and the 
other on that of insanity. If the presumption of innocence is 
nothing more than the rule that the case against the prisoner 
must be proved beyond a “ reasonable doubt,” it ought at once 
to lose all standing as a presumption ; for the rule as to reason- 
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able doubt is not founded upon any natural laws of proof or 
probability, but is partly the ordinary rule that the plaintiff 
must make out his case by a preponderance of evidence, and 
partly an artificial creation of the common law, developed to its 
present proportions within living memory, in favorem vite, to 
mitigate the barbarity of a harsh penal code, and by a false 
analogy extended to cases not involving life. Viewed in that 
light, the presumption of innocence would to a certain extent 
resemble the so-called presumption that every man knows the 
law, now universally admitted to be wholly outside the domain 
of evidence. If the presumption of innocence, like that of sanity, 
is a true presumption of fact, it remains to consider the effect of 
these two presumptions on the burden of proof. We have seen 
that the burden is on the prosecution in criminal cases, from the 
beginning to the end, in order to establish its side of the issue, 
to make out every fact in the chain upon which innocence or guilt 
depends. Now, let us suppose the case of a prisoner who sets up 
under his plea of not guilty a variety of distinct defences involving 
matters of fact: e.g., he says that he never committed the act; 
that the case is one of mistaken identity; that he was a thousand 
miles away at the time; or that he was under compulsion, and too 
young to understand what he was doing. In such cases as these 
it would seem as if the presumption of innocence, if it is to be of 
real weight in the case, must attach to each of these defences, 
or, in other words, to whatever facts are involved in the idea of 
innocence. But, now, suppose that the prisoner admits all the 
other facts, and merely says that he was insane. If the presump- 
tion of innocence attached to the fact of insanity, the singular 
conclusion would result, that the prisoner must be presumed 
insane to give full weight to the presumption of innocence, in 
which case, as the newspapers reported was insisted by the 
counsel for Guiteau, the prosecution would have to prove the 
prisoner sane. On the other hand, if the presumption still is 
that he is sane, what becomes of the presumption that he is inno- 
cent, there being no foundation for his innocence except his 
insanity? Both presumptions can hardly exist together, and 
since there is no doubt as to there being a presumption of sanity, 
the conclusion seems inevitable, that the so-called presumption of 


1 See a valuable article on “ Reasonable Doubt in Civil and Criminal Cases,” 
10 Am. L. R. 642. 
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innocence is really a compound of the rule that the plaintiff has 
the burden of proof, and the rule as to reasonable doubt. There 
is nothing better established with regard to evidence in criminal 
cases than that the prosecution must satisfy the jury * beyond a 
reasonable doubt,” or, as Chief Justice Shaw expressed it in the 
Webster case, that the evidence must establish a ** reasonable and 
moral certainty.” ! But what does the rule mean? It is admitted 
on all hands that under it a greater amount of evidence is required 
to make out a case in criminal than in civil trials, the verdict in 
the latter being always governed by a simple preponderance in 
one scale or the other. But when we ask, How much more? we 
get no answer. Dr. Wharton, in the last edition of his treatise 
on Criminal Evidence, lays it down “as a general rule” that 
“there should be acquittals in all cases in which, if the issue 
were in a civil suit, the verdict on the one side or the other 
would rest, on a bare preponderance of proof,” ? 7. e. in all cases 
in which (were the proceeding not criminal) a charge to the 
jury that an appreciable difference of weight in the sum total of 
evidence on the two sides was sufficient to determine the verdict 
would be proper. It is hardly possible to imagine any way in 
which such a test could be applied in practice ; for to tell a jury 
in a criminal case that if the prisoner had made out his defence 
he was entitled to an acquittal, that, further, if there was a bare 
preponderance in his favor he was still entitled to an acquittal, 
and that, furthermore, if there were a bare preponderance of evi- 
dence in favor of the prosecution he was still entitled to an 
acquittal, — would only tend to produce confusion and astonish- 
ment in their minds. 

The actual development of the rule as to reasonable doubt 
seems to proceed in a different line. As already suggested, the 
fact of guilt involves the proof of a variety of facts, any one or 
all of which may be disputed by the prisoner. To take an illus- 
tration from a recent case: in Commonwealth v. Costley, where 
the accused was indicted for murder, one of the facts involved was 
the commission of the act within the limits of a particular county, 
or within one hundred rods of the boundary. The defendant 
requested the court at the trial to charge that this fact must be 

1 Commonwealth v. Webster, 5 Cush. 2 Wharton’s Crim. Ev. § 1. 


295, 820 ; Commonwealth v. Costley, 118 3 118 Mass. 1. 
Mass. 1, 24. 
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proved with “the same moral certainty as they must prove the 
fact of the homicide itself.” The court, though omitting to use 
the words “ moral certainty,” did substantially charge that the 
fact must be proved beyond a reasonable doubt, which, as we 
have said, is substantially the same thing. Now, in this case the 
exact locality of the county line appears to have been incapable of 
proof,! and the murder might consequently have been committed 
in either one of three counties. Consequently, the doubt being 
insoluble, the prisoner, under the charge, ought to have been 
acquitted. As a matter of fact he was convicted; but that, of 
course, does not affect the general principle followed, which was, 
that the rule as to reasonable doubt applies not merely to the 
whole evidence as to guilt or innocence, but to the evidence 
affecting any particular fact in the chain.” 

Of course, if this is the correct view of the matter, there can 
be no question that the sanity of the prisoner must be established, 
like any other fact, beyond a reasonable doubt. The authorities 
on this subject have been collected in a recent number of this 
Review,® and were shown to be in very serious conflict. But the 
question has been mainly considered with reference simply to 
the burden of proof; and if the foregoing argument is sound, the 
rule as to the burden of proof throws little real light upon it. If 
the development of the rule as to reasonable doubt, suggested by 
the few cases we have thought it necessary to cite, is to be fol- 
lowed, the prisoner must be entitled to the benefit of a reasonable 
doubt as to his sanity, or as to any other substantive matter of 
fact involved in the side of the issue which he maintains. Such 
a development of the law seems to be in conflict with the general 
principle that facts in criminal cases are proved precisely by the 
same amount of evidence, and no more, as in civil cases. The 
introduction of the doctrine that the rule as to reasonable doubt 
means that a defendant must be acquitted if any fact necessary 
to the prosecution’s case is not made out by a greater amount of 
evidence than would be necessary in a civil case, seems to sap 


1 It is so stated by the writer of the Kaufman v. State, 49 Ind. 248. See con- 
article on Reasonable Doubt, already tra, Reed’s Case, Sup. Jud. Ct. of Maine, 
cited, to whom we are indebted for the 1874, 1 Cent. L. J. 219, charge of Apple- 
above suggestion as to the effect of such ton, C. J. 

_ a doubt. 3 Insanity as a Defence, 15 Am. L. R. 

2 This appears to be settled law in 717, 727. 

Indiana. Binns v. State, 46 Ind. 311; 
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the very foundations of the rules governing proof. Is it not time 

that, where the question is res nova, the courts should go back to 
what seems the only safe position, that the rule as to reasonable 
doubt means nothing more than that a jury ought to be thoroughly 
certain on the whole evidence that the prosecution has made out 
its case ? 

The questions relating to the burden of proof and the pre- 
sumption of sanity, in testamentary cases, are of considerable 
practical importance, because in all such cases tried by a jury 
instructions on the subject are prayed for, and though the ver- 
dict seldom hinges on this part of the charge, the right to a new 
trial frequently turns upon its correctness. The cases are in 
such hopeless conflict, that it has been said by very high au- 
thority that any attempt to reconcile them “ would be useless 
labor.”! In ali testamentary courts the practice is to require, 
in the first instance, proof of the sanity of the testator from 
the subscribing witnesses; and the weight of authority is in 
favor of the proposition that the burden of proof is upon the 
proponent of the will throughout, and that, consequently, he 
has the right to open and close, and must establish the sanity 
of the testator by a preponderance of testimony.? But if there 
is in all cases a presumption of sanity, how can this be so? Ap- 
plying the ordinary rules of evidence as to the burden of proof, 
—there being at the outset a presumption in favor of the will, 
— it would seem as if the burden of proof and the right to 
open and close were thrown on the contestant. Such seems 
to be the law of the subject only in Maryland.’ In that State, 
after proof of formal execution of the will, the contestants take 
the position of plaintiffs. To go to the other extreme, judges of 
high authority have laid it down that in will cases there is no 
presumption of sanity at all.6 Mr. Bigelow suggests that there 
is between these two extremes “a large and, it is conceived, a 
better class of authorities which treat the burden of proof as 
resting in all cases upon the proponent of the will; which bur- 
den is probably sustained by a presumption of sanity in the 


1 Per Pierpoint, C. J., in Williams v. * Thid. p. 143. 


Robinson, 42 Vt. 658, 665. 5 Crowninshield v. Crowninshield, 2 


2 See many cases collected inalearned Gray, 524; Williams vr. Robinson, 42 Vt. 
note by the editor of the fifth American 


edition of Jarman on Wills, vol. i. p. *88. Gerrish v. Nason, 22 Me. 488; Robinson 
® Higgins v. Carlton, 28 Md. 115. v. Adams, 62 Me. 369. 


658. Such seems to be the law in Maine. - 
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(unusual) case of an absence of evidence, but not sustained 
by that presumption in a case left doubtful upon evidence ad- 
duced.” ! But what sort of a presumption is this, which has 
no influence in determining the burden of proof, and which 
disappears from view in the very case where it is most needed, 
when the evidence is in equipoise ? 

The leading case upon which Mr. Bigelow relies here is the 
well-known Parish Will case.* An extract or two from the 
opinions of the judges will very strongly illustrate the extraor- 
dinary confusion prevailing on the subject. Davies, J., delivering 
the opinion of the court, said, after citing numerous cases : — 


“Tt seems to us that these cases fully establish the following proposi- 
tions : — 

“]. That in all cases the party propounding the will is bound to prove 
to the satisfaction of the court that the paper in question does declare the 
will of the deceased, and that the supposed testator was, at the time of 
making and publishing the document propounded as his will, of sound and 
disposing mind and memory. 

“2. That this burden is not shifted during the progress of the trial, and 
is not removed by proof of the factwm of the will and the testamentary 
competency of the attesting witnesses, but remains with the party setting 
up the will. 

“ 3. That if, upon a careful and accurate consideration of all the evidence 
on both sides, the conscience of the court is not judicially satisfied that the 
paper in question does contain the last will of the deceased, the court 
is bound to pronounce its opinion that the instrument is not entitled to 
probate.” 


Gould, J., dissenting, held that every man is presumed sane 
until proved insane, and the burden is on him who alleges in- 
sanity. Denio, Wright, Allen, and Smith, JJ., concurred in the 
conclusion of Davies, J., against the codicils, but concurred with 
Gould, J., in the proposition: “* At common law, and under our 
statutes, the legal presumption is that every man is compos men- 
tis; and the burden of proof that he is non compos mentis rests on 
the party who alleges that an unnatural condition of mind existed 
in the testator. He who sets up the fact that the testator was 
non compos mentis must prove it.” * 

In two cases in which the questions we have been considering 


1 Jarman on Wills (5th Am. ed.), p. 2 Delafield v. Parish, 25 N. Y. 9. 
in notis. 8 Tbid. p. 84. * Ibid. p. 97. 
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were examined by the Supreme Court of New Hampshire,! an 
historical explanation of the condition of the authorities was sug- 
gested. This explanation is, that the practice of probate courts in 
requiring the proponent of a will to produce evidence of the san- 
ity of the testator (that is, to take the testimony of the subscribing 
witnesses on the subject) has really nothing to do with the burden 
of proof or the presumption of sanity ; but that it was originally 
introduced as a matter of caution, to satisfy the mind of the court 
as to the validity of a document involving the succession to 
property. Of course, in the vast majority of cases a will is not 
contested, and consequently there is no case, and no issue pre- 
sented at all. In support of this view, the court uses the follow- 
ing, it seems to us, unanswerable argument : — 


“That the rule of law requiring that the attesting witnesses to a will 
shall be examined in relation to the sanity of the testator is not founded on 
the absence of a presumption that the testator is sane, nor on a necessity 
that the propounder of the will should offer further evidence of the fact 
of the testator’s sanity, is, we think, apparent from the state of the law as 
to cases where, from their death, or absence from the jurisdiction, the 
witnesses cannot be produced, or where, from loss of recollection, they are 
unable to testify. As to these cases, it is held that proof of the handwriting 
of the witnesses, and, in some jurisdictions, of the handwriting of tes- 
tator, is competent proof to be submitted to the jury of the due execution 
of the will.” 


The learned court cites numerous cases, which it is unneces- 
sary to reproduce here, as the rule is well settled. Assuming the 
explanation of the court to be correct, the mystery with regard 
to the burden of proof in will cases is entirely cleared up. In 
every will contest there are really two proceedings: first, the 
formal proof of the factum of the will, in which there is no issue, 
and no place for a presumption, and in which the court requires 
evidence as to sanity merely for prudential reasons (it might 
require evidence as to age as well, and that it does not is merely 
accidental) ; second, the contest, in which the contestant comes 
forward and alleges insanity. Now an issue is presented, and on 
principle it is hard to see why the view of the Maryland courts, 
that the contestant should bear the burden throughout, and have 
the opening and close, is not the most logical view ever taken. 
But in the practice of most of the States the two steps have not 


1 Pettes v. Bingham, 10 N. H. 514; Perkins v. Perkins, 39 N. H. 168, 169. 


be 
m 
fo 
th 
of 
cc 
‘ 
I 
Bs 
YIIM 


ISSUES INVOLVING THE FACT OF INSANITY. 127 


been kept separate, and the original formal probate has been 
merged in the contest. The resulting confusion is only natural, 
for the task undertaken by so many able courts—to reconcile 
the general presumption of sanity with the rule that the burden 
of proof is throughout on the proponent, and that he has the 
right to open and close—is really impossible. It involves a 
contradiction in terms. 


A. G. SEDGWICK. 
New York, N. Y. 


DAMAGES FOR CAUSING DEATH. 


CAN DAMAGES FOR CAUSING DEATH BE RECOVERED 
INDEPENDENT OF ANY STATUTE? 


THE statutes of various States, following Lord Campbell’s Act, 
giving an action for damages by death, have led to discussions 
on the existence of such a right independent of the statutes. 
The subject has been referred to necessarily in cases in the admi- 
ralty, and there are instances in which such a right seems to 
have been asserted or assumed. _ 

It is quite clear that these statutes vary in their effect, as it is 
held that they are creators of a right, or merely regulators of an 
existing right. 

It is not proposed to consider the sufficiency of the reason for 
asserting that such a right exists in such of the United States as 
are governed by the common law, further than to remark that 
the recital in Lord Campbell's Act and a decision in the Queen’s 
Bench put the burden of proving the existence of such a right 
on those who assert it. And as the circumstances that would 
sustain the action if it exists at the common law have been about 
as frequent as any others in which actions are sustained, it is 
probably the most favorable case for denying its existence, on 
the ground that such an action had never been maintained, that 
can be selected. At present I propose only to suggest for con- 
sideration some reasons for the rule denying the right at common 
law that have not, as far as I am aware of, been noticed. 

The usual reason assigned is very unsatisfactory. To say that 
the life of a freeman is priceless, &c., sounds more like scholastic 
reasoning than like an argument that affects the mind of this 
generation. The same reason would deny an action for mutila- 
tion of the person or for deprivation of liberty. And yet in this 
there is a germ of thought which, if more elaborately expressed, 
may have weight. 

With regard, however, to the usual instances in which the rule 
has been discussed, actions by wives and children for the death 
of husband or father, the fallacy, I submit, lies in not clearly 
ascertaining and keeping in mind the nature of the right that 
alone is the subject of remedy by action for an injury. 
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I would therefore ask, or rather suggest, for reflection, Is there 
any instance in which an injury to the person of another gives a 
right of action, except where there is that relation to the party 
injured that we define under the word * property”? Injuries to 
a wife are theoretically based on this, and this alone, I believe. 
The action for injuries to a daughter are certainly so, — the loss 
of service in some degree being essential. 

What kind of property must there be to maintain the action ? 
It must be ownership in the fruit of the labor; a right to direct 
the labor for the benefit of the claimant. And it is a most strik- 
ing proof of the necessity for this relation, to sustain the claim, 
and that the thing destroyed shall have been the property of the 
claimant, and that no right to any derivative benefit from its 
continued existence is sufficient, that we find in the civil law! 
that the property in a servant, if he be a freedman, is not suffi- 
cient to sustain the action. When they speak of a servant they 
mean a slave ; a human being owned and capable of sale, just 
as a horse or other domestic animal. 

If there is any such relation on the part of a wife or child to 
the husband or father, would it not result that for injuries to 
the person of the husband or father—that destroyed the capacity 
of performing the legal duties to the wife or child, which are the 
only possible grounds for giving damages for any injury — dam- 
ages would be recoverable ? 

No one will pretend that for the destruction of a man’s capa- 
city to labor the wife or child may sue; and it is because this 
capacity is his property and not theirs that he, and he alone, can 
sue, And it is because, in case of a slave, that he has no right to 
these, but they belong to the master, that the master alone can 
sue. This distinction is not peculiar: it is, I submit, universal. 
It is the line by which we determine who can sue for injuries of 
all kinds. 

The right of the wife and child in the husband and father is 
precisely, for this purpose, what the right of a creditor is in his 
debtor. A duty may exist ; but the creditor has no legal interest 
in the means of his debtor, however essential to performance, 
even though those means are ordinary matters of property. Give 
him what becomes his property, in the property of the debtor, 
and the right does exist. 


1 Sandars’s Justinian, 501, lib. 4, tit. 4, § 6, sex libero. 
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A person having a lien or mortgage may sue for the injury to 
or destruction of the thing or right. It is quite clear that no 
action lies unless there is that right to the subject which js 
specific ownership in the thing injured. 

Both these classes of claimants have the same legal right in 
the person of their debtor, or the husband, or the father. 

The rights are purely personal, and may compel the perform- 
ance of acts: they do not extend to any particular mode in which 
he shall see fit to perform them, nor give any right in him, or to 
his person, his liberty, or his life. 

The right, or power of determining in what manner he shall 
perform these duties imposed by the law or by contract, is his 
right, and is never interfered with, so as to intimate the exist- 
ence of property in the person. 

And the recognition of this purely personal right in the man 
to the things we call his person, life, liberty, reputation, and all 
other things or rights not in their nature capable of sale or 
transfer, is, I submit, the basis of the maxim actio personalis mori- 
tur cum persona. And the rule is necessary to determine the 
persons to whom, and the subjects for which, actions are given 
for injuries. 

On any other rule, where is the line to be drawn ? 

If a probable benefit or probable capacity to perform a duty 
gives rise to an action for an injury to the person who ought to 
perform it, it certainly ought to lie for incapacitating perform- 
ance by anything short of killing; and if death is the exception, 
because the dead man cannot sue, then the damages should be 
assets, for as to property the creditors are admittedly first 
entitled. And if these are not assets, what are the rights to 
which the remedy is restricted? If it be said they are the legal 
rights of those to whom a duty was owing by the deceased, 
these are discharged by the death, precisely as they are by an 
injury that renders performance impossible. 

In fact, the claim seems to be founded on a right not recog- 
nized to exist by our system, because it is too remote, vague, 
indefinite. On the other hand, there is indubitably such a con- 
sciousness of a right of some kind, and in some persons, as to be 
the proper subject of legislation. 

As to the claims for death, where there was a relation, — such 
as that of wife, infant child, or servant, — which has been de- 
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stroyed, which was property, and paid for as such in all other 
cases than destruction by death, the reason of the rule forbidding 
an action may be, uncertainty of the subject, or rather the want 
of any possible standard to determine what are the damages. 

This is not without analogy. It is the ground of the rule as 
to actions for breach of a contract to convey, and the founda- 
tion of the remedy for specific performance. 

The rule that the present value of a chattel if destroyed, and 
not any speculative results of continuing to own, may be another 
reason for the non-recognition of the right to sue. What possi- 
ble measure in money can be said to be the value of the thing 
lost? It is therefore not improbable that the intention was to 
embody all these considerations of the absence of ownership — 
the derivative nature of the rights, and the impossibility of ascer- 
taining any basis of estimating —in the maxim actio personalis 
moritur cum persona. 

My object is, however, merely to suggest subjects for reflec- 
tion as to grounds of the existence of a rule undoubtedly recog- 
nized by the civilians, and, as most men will admit, recognized 
by the common law; viz., that no one can sue for the destruc- 
tion of a thing who has no property in the thing, nor any right 
of control over it, and which thing, so far as property or owner- 
ship can be predicated of it, belonged to another. 

R. C. McMurtrie. 


Pa. 
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A Treatise on Citizenship, by Birth and by Naturalization, with reference to 
the Law of Nations, Roman Civil Law, Law of the United States of Amer- 
ica, and the Law of France. By ALEXANDER PorRTER Morse. Boston: 
Little, Brown, & Co. 1881. 


WE welcome Mr. Morse’s book as a valuable contribution to both interna- 
tional and municipal law. Some parts of it are, as might be expected, only 
applicable to the United States, but much of it is of general application. The 
subject of naturalization is discussed here in a manner and with a thoroughness 
which in itself is a justification for the publication of the work, and which is of 
more practical value than any other treatment of it within our knowledge; and 
if Mr. Morse’s views on expatriation are not so original, this is because other 
commentators have preceded him in the field, and have left but little to be said. 
The book, we should think, would have a considerable sale abroad as well as in 
the United States; and, although it treats of only one chapter of international 
law, it will be of still greater service than it otherwise would have been, in 
consequence of the lamented death of Mr. Dana, the ablest of our recent inter- 
national jurists, and of our disappointment in his not living to complete that 
work on the law of nations, which was to have been the crowning labor of his 
distinguished career. 

Mr. Morse speaks, in his preface, of “‘the anomalies of our naturalization 
laws.” This is mild language. Some practical acquaintance with them enables 
us to say that they are framed in a manner which encourages every form of 
fraud and perjury, and that the way in which they are administered is one of the 
greatest scandals in our government. No election day approaches in any of 
our great cities when their inefficiency in protecting the honest citizen against 
having his vote rendered useless by the fraudulent creation of foreign voters, 
and the frightful amount of perjury which grows out of them are not apparent 
to every man familiar with the proceedings of the courts which administer 
them, and which have been justly called mills for manufacturing voters ; and 
yet so formidable are the influences interested in leaving them as they are, and 
so sensitive is our enormous foreign population at any attempt to make them 
stricter, that Congress dares not meddle with them. 

The present system, in its working, is simply iniquitous. It may be right to 
make the terms of naturalization as easy as they now are, although we think 
the right of voting should not attach to naturalized citizens for several years. 
This, however, is of little comparative importance. The iniquity consists in 
the fact that by the corruptest perjury the few restrictions which now exist are 
to a great extent nullified. The number of courts in which papers may be ob- 
tained is so great, the evidence required in them, by long practice, is so trifling, 
and, at times of great political excitement, the crowds which resort to them are so 
immense, that it is impossible for honest officers to distinguish the honest witness 
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from the perjured witness, although he has a painful feeling that half the wit- 
nesses at least are perjured more or less. Where these officers are not honest, 
the result may be imagined. Such a condition of things in a Christian country 
is dreadful. We all remember Mr. Pickwick’s horror at finding men willing to 
go bail for prisoners, to any amount, for half-a-crown, and to swear that they 
had the necessary qualification, and Mr. Perker’s reply that it was only a little 
“legal fiction.” We fear but very few Americans are aware that a “ legal 
fiction ” of a similar kind has practical operation in our courts to a greater ex- 
tent even than the “ straw bail” had in England years ago; and peuple shrug 
their shoulders, and laugh at the awful violations of the third commandment 
constantly taking place, without let or hindrance, in our naturalization courts. 

In conclusion we should say that, so far as we have examined it, the tone and 
temper of Mr. Morse’s book is calm and judicial. It is dedicated, very properly 
and in very graceful language, to the distinguished English publicist, Sir Robert 
Phillimore. 


The Law of Insurance, as applied to Fire, Life, Aecident, Guarantee, and other 
Non-maritime Risks. By JoHN WiLpER May. Second Edition, revised and 
enlarged. Boston: Little, Brown, & Co. 1882. 

Ir “the legitimate aim of criticism is to direct attention to the excellent,” our 
present purpose is correct as well as agreeable. The above-entitled work is 
already held in high estimation by the profession ; and this enlarged edition will 
be cordially welcomed, containing as it does some two thousand additional cases, 


chiefly of recent decision, and being improved, to use the author’s own lan- 
guage, ‘‘ by the elimination of such matter of discussion as has now become of 
less relative importance since the practical settlement of questions to which it 
related.” This style of improvement is characteristic of Judge May, as we 
wish it might become of professional writers generally. He delights in concise- 
ness as well as in clearness, and, if ever tempted to literary error, it is in that 
way which he finds so pleasant. He is no mere compiler, but a trained lawyer, 
who thoroughly understands his subject, and illustrates it in perspicuous and 
well-chosen language, giving the results of the innumerable cases he has ex- 
amined with admirable terseness, and quoting the words of the courts or the 
statements of facts only where they are peculiarly adapted to the elucidation of 
the questions under consideration; as, for instance, in treating of suicide, as 
affecting the liability of an insurer of the self-destroyer’s life (§ 310), we find, 
in the language of the late Chief Justice Bigelow, an admirable discussion of 
the subject, which reminds us that his distinguished classmate, the late Mr. B. R. 
Curtis, used to speak of the decisions of that eminent jurist as being master- 
pieces of judicial eloquence ; and, as he would add, in grateful remembrance of 
their old instructor, the late Professor Edward T. Channing, proving the superi- 
ority of that gentleman as a teacher of plain at once, and elegant, English 
speech. 

Tn section 580 we see an example of the author’s keen insight into the prin- 
ciples of evidence, another subject upon which he has given to the profession 
the advantage of his cultivated judgment. And, though it hardly belongs in 


this connection, we cannot refrain from a grateful recognition of the zeal and 
VOL. 111. —N. 8. 10 
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perspicacity which he displayed in investigating the origin of the rule that in 
criminal eases guilt must be proved beyond a reasonable doubt. Most of us had 
been in the habit of considering this as something lying deep in the rvots of the 
ancient common law. But, in his notes to Stephen on Evidence, Judge Ma 

has shown that the rule was first made at the trial of one of the “ United 
Irishmen,” in his native country, near the close of the last century, — a place and 
time which found the weapons of justice tired of blood and glad to avail them- 
selves of any way to avoid shedding that of the unfortunate, but not unpopular, 
nor always unworthy, partakers in the then recent rebellion. He gives us here 
much food for useful reflection, but this is not the place for indulging in its ex- 
pression. 

It would be more appropriate, but at the same time more intrusive, to praise 
the mechanical execution of a book issued by the publishers of the one before 
us, and printed by John Wilson & Son. Till the next edition, it will probably 
remain the best and the handsomest treatise on the important and widely inter- 
esting subjects to which it relates; and many portions of it would wisely enter- 
tain the general, no less than the professional, reader, for there is much in an 
essay on the law of insurance which resembles one on moral philosophy. 


The American Probate Reports: containing Recent Cases of General Value 
decided in the Courts of the several States on Points of Probate Law. With 
Notes and References. By Wm. W. Lapp, Jr. Vol. I. New York: 
Baker, Voorhis, & Co., Publishers. 1881. 


WE welcome this volume as the first of a new and useful series. As years 
go on, the general practitioner is becoming less common, and the work of the 
profession is more and more divided into specialties. It is eminently desirable 
that each specialty should have its own library, and that the enormous mass of 
law which is published every year should be classified, so that every lawyer 
may obtain what he needs without being compelled to pay for anything else. 
We have had already separate series of reports for patent cases, criminal cases, 
bankruptcy cases, and the adjudications in other departments of law, and there 
seems to us quite as great a demand for separate reports of probate cases. If 
each subject had its own digest and its own series of reports, the work of legal 
research would be facilitated greatly, and the labors of the profession sensibly 
lightened. The remedy for the evils caused by the increasing volume of the 
law is to be found in classification, and every step towards accomplishing this is 
to be commended. 

Mr. Ladd’s work seems to us well done. The cases are selected with judg- 
ment, and the notes which in some cases are appended cannot fail to be very 
useful. We have found the volume very entertaining reading, partly, perhaps, 
because many of the cases are chapters of family history, and possess a personal 
as well as a legal interest. To more than one, however, might be applied the 
language of the court in Van Houten v. Post, 33 N. J. Eq. 344, that “the 
effort appears to have been made to reveal the family history from its beginning, 
in its most hideous and repulsive form, rather than to elucidate the question 
before the court ;” and the glimpses of human nature which the reports afford 
offer texts for the moralist and food for the philosopher. We will spare our 
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readers, however, both morals and philosophy, contenting ourselves with com- 
mending the volume in its legal aspect. It is handsomely printed and well 
bound, and we are glad to add that it contains a table of cases cited. 


Glossary of Technical Terms, Phrases, and Maxims of the Common Law. By 
Freperic Jesup STimsoNn. Boston: Little, Brown, & Co. 1881. 


Tus book defines, within the narrow limits of sume three hundred pages, the 
words and phrases which are in common technical use in the law. The defini- 
tions are concise and pointed, and are, for the most part, given with skill and 
accuracy. The book will undoubtedly prove valuable to students, for whose 
use it is intended, and its explanation of terms which are no longer in common 
use makes it a convenient, manual for those more advanced, who find in ancient 
maxims and methods weapons for modern contests. 

It is to be regretted that no authorities are cited by the author, whose re- 
searches have probably given him command of authorities of which the reader 
may not know. In aiming at conciseness he has at times failed in clearness or 
completeness. For example, the reference, under creditor's bill, only to the 
administration suit of the English chancery practice is misleading ; and the defi- 
nition of wreck as ‘‘ goods cast ashore from a wreck under such circumstances 
as to be forfeit to the Crown or State,” is not sufficiently explicit. Some im- 
portant words and phrases are omitted, such as charity, sale, port, perambula- 
tion, watercourse, reasonable doubt, burden of proof, and joint account. 


Hickey’s Constitution of the United States of America. With an Alphabetical 
Analysis, &e. By Witu1am Hickey. New aud enlarged Edition. Re- 
vised and brought down to the 4th of March, 1877, by ALEXANDER CuM- 
minGs, Counsellor-at-Law. Baltimore: Published by John Murphy & Co. 
1878. 


Tus book contains the Constitution of the United States and its amendments, 
with certificates of the State Department that these instruments, as published 
in this edition, have been carefully compared with the originals on the files of 
the department. It also contains an alphabetical analysis of the Constitution 
and its amendments, which seems to be valuable, accurate, and full, and which, 
perhaps, would be better described as a concordance. Much other information 
about the Constitution is in the book. It also contains the Proceedings of the 
Continental Congress, the Declaration of Independence, electoral votes for all 
the Presidents, a list of the high judicial and cabinet officers and the senators 
of the United States, a “chronological narrative of all the States,” and much 
other political and statistical information. 

The book does not seem to have any methodical arrangement, but by the aid 
of the index one can find in it much that is useful. 
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A Treatise on Citizenship, by Birth and by Naturalization, with reference to the Law of 
Nations, Roman Civil Law, Law of the United States of America, and the Law of 
France; including provisions in the Federal Constitution, and in the several State 
Constitutions, in respect of Citizenship ; together with Decisions thereon of the Fed- 
eral and State Courts. By Alexander Porter Morse, of Washington, D.C. Bos. 
ton: Little, Brown, & Co 1881. 

Glossary of Technical Terms, Phrases, and Maxims of the Common Law. By Frederic 
Jesup Stimson. Boston: Little, Brown, & Co. 1881. 

The American Probate Reports : containing recent cases of general value decided in the 
Courts of the several States on points of Probate Law; with notes and references, 
By Wm. W. Ladd, Jr. Vol.I. New York: Baker, Voorhis, & Co., Publishers, 
66 Nassau Street. 1881. ; 

The Law of Insurance, as applied to Fire, Life, Accident, Guarantee, and other Non- 
maritime Risks By John Wilder May. Second Edition, revised and enlarged. 
Boston: Little, Brown, & Co. 1882. 

Commentaries on The Law of Agency as a branch of Commercial and Maritime Juris- 
prudence, with occasional Illustrations from the Civil and Foreign Law. By Joseph 
Story, LL.D. Ninth Edition, revised, with additions, by Charles P. Greenough, 
Boston : Little, Brown, & Co. 1882. 

A Manual of the Law applicable to Corporations generally : including, also, General 
Rules of Law peculiar to Banks, Railroads, Religious Societies, Municipal Bodies, 


and Voluntary Associations, as determined by the leading Courts of England and 
the United States. By Charles T. Boone, LL.B. San Francisco: Sumner Whit- 
ney & Co. 1882. 


Reports of Cases argued and determined in the Circuit Court of the United States for 
the Second Circuit. By Samuel Blatchford, Circuit Judge of the Second Judicial 
Circuit. Volume XVIII. New York: Baker, Voorhis, & Co., Publishers, 66 
Nassau Street. 1882. 


se. 


136 

tor 

ag 

ho 

th 

lay 


REVIEW OF THE MONTH. 


GENERAL NOTES. 


Hon. Horace Gray. — The retirement of the Honorable Horace Gray from 
the position of Chief Justice of the Supreme Judicial Court of Massachusetts 
to become an Associate Justice of the Supreme Court of the United States is 
one of the most important events of the month. As a representative of New 
England in the profession of the law, upon its judicial side, he brings to the 
highest court of the country some of the highest qualities of one of the noblest 
States in the Union. It was the right time for him to receive this promotion, 
which is a fit part of his regular career, resembling as it does the steady rise of 
an English lawyer. Of his character, it is enough to say that he was the Chief 
Justice of this Commonwealth. His learning, his age, and his robust vigor are 
ripe for the work of his prime. To say that he was in some things too strict is 
to our mind merely another way of saying that he is a Massachusetts man. We 
fear that it is one of the inevitable misfortunes common to all of us that every 
one is not only complained of for something, but rightly complained of, and it 
seems to be one of the functions of Massachusetts men to carry out that idea 
against each other with all the blame and all the conscience which a high stan- 
dard by choice and an imperfect performance by necessity require. We are 
quite sure, however, that the strictness of Judge Gray in court, uncomfortable 
as it sometimes was for the bar, was an incentive to the younger members to 
acquire technical correctness and precision. He seemed to us always to want 
to learn, and to preserve what was worth learning and preserving, and to wish 
to persuade or to drive others to do so. This is a trait which we think has done 
more good than harm to this State; and as it shall come into play away from 
home under the checks of a position exacting in its turn vast considerations of 
national life and character in their inextricable relations to constitutional law, 
we believe that it will not be long before the nation will be grateful to Judge 


Gray as one of the most honorable, fearless, and competent of the faithful guar- 
dians of its noblest destiny. 


Hon. Marcus Morton. — We understand that the promotion of Judge Mor- 
ton to the place of Chief Justice is pleasant to the bench, and it is certainly 
agreeable to the bar. His life, devoted to the law, thus receives its deserts. 


Hon. Charles Allen. — The appointment of Mr. Allen, a long trusted and 
honored counsellor and friend of the bar and the people, to fill the vacancy upon 


the bench made by the promotion of Judge Morton, is a gratifying event to 
lawyers and the public at large. 
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A few Orators and their Eloquence at the Bar and elsewhere, — 
The death of the Honorable Richard H. Dana is an international bereaye. 
ment. It also makes many an industrious man sad, at least for a moment, 
about the question, what to do in his profession, —the short work that tells 
with speedy results, or the long work that is intended to endure if once done, 
Mr. Dana’s answer to such a question is clearly given by his life, —do both ag 
well as you can, and, in so far as the proportion which you give to either is 
relatively too great or too small, in that degree is measured both your distinction 
and your imperfection. This seems to us to be the best plan for a lawyer who 
wishes to be able to appreciate the sources of the law,—the Reports, the 
statements of facts, the arguments, and the decisions. Without active and 
thorough devotion to such practice in business as comes or can be got, no man 
whom we have had the fortune to meet has seemed to develop such judgment 
and practical character as is suggested by the title “attorney,” which, happily, 
is not extinct yet among the men here-who correspond in the highest respects 
to English barristers. And without an equally thorough devotion to the books 
and to thinking about the principles of law, it is simply a mistake to pretend 
to be a counsellor. We have heard practitioners and authors, equal in their 
respective lines of work and of success, deny to each other the title of “ lawyer.” 
A description of what a busy, competent lawyer actually does seems incredible 
to many persons who are not familiar with the profession. But this is what 
might be suggested by others who have or had learning and abilities like Mr. 
Dana’s, without his eloquence. 

It is edifying at this moment, when one has become familiar with the repining 
at the expected extinction of the delightful and undying art of oratory, to find 
gentlemen now in their prime making eloquent speeches in memory of an elo- 
quent man. It is true that the present form of oratory is different from that of Mr. 
Dana’s earlier years. But so are our manners different from those of our grand- 
fathers, and so our feelings. We are less formal and less stately in character 
and outward habits. Nor do we as a generation wish to become more so. We 
are also, unless the writer is greatly mistaken, more generally and regularly 
considerate and agreeable than the fine or the grand old gentlemen of fifty years 
ago. In brief, eloquence is more diffused now than it was then. Webster was 
a great reservoir of eloquence, deep, calm, and inexhaustible, refreshing mil- 
lions. Choate was a torrent, grand, beautiful, and irresistible. Dana was a 
limpid stream, broad and powerful, irrigating a whole country. They are all 


gone, and no one of them is left to speak of the others. But it would be a sorry - 


recollection if we thought that men in multitudes, or courts with crowded respon- 
sibilities, were no longer to be persuaded by gifts which bribe the heart, not cor- 
ruptly, but by exalting the vulgarest themes with pure feeling, and sweetening 
the dullest routine with the light of an understanding too well poised to be over- 
balanced by learning, or to be otherwise than graceful when exerting its 
intensest force. We share no such fears. It is admitted by the survivors of the 
oldest living generation that, so long as some of their representatives live, ora- 
tory will be preserved, if only for the devout despair of the people who have 
their life yet to live in its full strength. We find that a more cheerful view is 
more nearly according to the facts. It seems to us probable that the great 
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inerease of scientific knowledge and the improvement in general education, in- 
cluding foreign travel, during the past fifty years, has gradually tended to check 
the very rhetorical form of speech, and also to silence some men of unusual 
powers of oratory, — not because their eloquence failed, but rather because they 
wished and were determined to bring their knowledge up to some point nearer 
to their powers of expression than their former opportunities may have allowed, 
or their former states of mind may have made desirable or possible. Such men 
have not forgotten Webster or Choate, nor do they need any men of any genera- 
tion to whisper to them the secret of the orator’s power, —a secret which has 
never been told and cannot be communicated. 

An orator finds men listening to him ; and when he sees that they are sur- 
prised at what he took to be the inevitable course of nature, he becomes con- 
scious that he was right ; and he knows as little about the secret as his admirers 
or his critics, except in one respect, namely, this: he knows that he cannot do 
otherwise. He may read, he may remember, he may reason, he may subject 
himself to the most searching discipline and the most varied tests that the uni- 
versities can furnish ; he may follow guide after guide through the labyrinth of 
their specialties; he may throw himself into the details of making, saving, or 
losing money; he may live with men whose vocabulary is limited to those words 
which are chosen to conceal rather than to express feeling, and to convey no 
more ideas than their interlocutor pays for in money or goods; he may belong to 
any profession and engage in any business; he may live in a country whose lan- 
guage he can hardly speak, — but he is an orator by birth and by unalterable 
nature, and he must persuade men. In spite of the prevailing fashion, in spite 
of the frowns of the believers in the older time, in spite of the sneers of those 
unenviable moderns who do not believe and do not wish to believe in anything 
or anybody, — especially in anybody who commits himself to what he actually 
thinks and feels and is ready to stand by, —in spite of all these warnings, the 
natural orator gives himself away. And in so doing he has no doubt that some 
one will not only agree with him, and believe in him, and work with him, but 
also succeed in helping him to persuade some of the crities to laugh with him 
instead of at him. Nay more, by as much as he has read thoroughly and 
thought deeply and worked well at what he talks about, by so much does he 
become a necessity and a delight to his generation. Such men may not be 
many at any time, but the days of their preparation are very far from the time 
when eloquence shall be extinct. For the present, and especially in the neigh- 
borhood of colleges where graduates upon graduates live to a green old age 
without ever cutting the apron-strings of their Alma Mater, whoever she may 
be and whatever exactions she makes upon their loyalty, there is a check upon 
speaking out aloud among many highly educated men, — we do not say, of the 
most highly educated men. 

But it seems to us that to the American temperament eloquence and orators 
are a necessity. Certainly in the present stage of our civilization we do not and 
cannot get along without oratory. Even our form of government requires it for 
the purposes of electing our quasi-rulers. The life of the religious sects is 
largely dependent upon orators. Even the doctors of medicine have begun to 
speak more or less in public for the public health. Merchants are now every 
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day making speeches about uniting widely separate interests. The artists have 
their delicate spokesmen, and military officers without number stick as close as 
possible to their habit of giving orders to crowds in the open air. The most of 
this is done, it is true, in varying degrees of inferiority ; but much of it is done 
well, remarkably well. And when New England shall have recovered from its 
surprise at its recently acquired philosophical and scientific knowledge, and its 
collegians shall be less afraid of being contradicted by a foreign author if they 
talk to their neighbors, it is our hope that it will again be the home of great 
orators, whose eloquence need uot be more powerful than those of sacred mem- 
ory, but may be richer in knowledge and purer in style. The future Websters 
and Choates will use fewer words, and they will say more. If those wonderful 
men were of our present time, they would still persuade us aud overcome us, but 
it would be with less of a flourish. 

The truth is, that the men who are much over fifty have or admire a style of 
oratory which the men who are still under forty do not quite relish, and the 
younger men have a range of knowledge and a kind of training which the oldest 
generation now at work has lived in ignorance of. In the days when the chief 
reading was English literature, the Latin and Greek classics, the Bible, the 
Constitution, and pamphlets on the political parties of the United States, it 
was not only comparatively easy for an orator to know what his audience would 
respond to, but it was sure that if they listened at all they would at least admire 
a familiarity with those few fields of learning which were not only admitted but 
claimed on all sides to be the Elysium fields of a happy intellectual life. Such 
reading, also, was directly stimulating to the ready and graceful utterance of a 
few ideas in the midst of abounding sentiment. ‘ 

Then came the anti-slavery struggle and the Rebellion, when the egregious 
vanity of the South and the pretentious morality of the North seemed to resort 
by a common instinct to Dean Swift as their chosen leader in spirit and style. 
Here and there in the South were orators whose eloquence preserved in vain the 
humane temper of their old-fashioned learning, and the great and magnificent 
North spoke words that made men heroes and victors through the mouths of 
patriots whose pondering over ancient history had taught them to persuade us 
to be nothing less than one invincible nation. But that was long ago. Twenty 
years in the United States is a great historic period in literature and oratory, as 
well as in legal and political affairs. The war brought mechanical and physical 
studies to the front, and army life took the place of foreign travel with thousands 
upon thousands of men, who upon their return home were less responsive to the 
traditional “allusions” which used to paralyze their judgment when shouted 
from a platform or a pulpit. Boys and girls in great numbers have grown up 
since the war, reading French and German almost as easily as English. Stu- 
dents rich and poor have gone to Europe for years, and have come back working 
much and saying comparatively little, except to teach aspiring youth to be thor- 
ough in investigation, and not only honest but candid likewise in stating results 
of study and reflection. Some old grievances in the reconstruction of the States 
have been set upon the road to be righted, and the oratorical denunciators who 
drank to excess the liquor of vituperation find that when men are really trying, 
from either unselfish or selfish motives, to do justice, they do not seek light from 
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those who are still in a delirium. The history of our country is being collected 
in detail year after year, instead of being written and spoken in general terms 
day after day. Even the preachers have been reading popular books on natural 
science. The New Testament has been revised, and who can readily quote it 
any longer? A few well-educated men and hosts of women have uncondition- 
ally surrendered to whatever in Europe or Japan suggests the very ghost of 
beauty. Some lawyers have tackled German metaphysics, others are absorbed 
in getting rich, others are going patiently and conscientiously over the whole 
track of the past and surveying it anew. The orators North and South are try- 
ing to be moderate, and vainly seeking to cool their heated brows with political 
economy. Socivlogy, which in broad terms means a knowledge of everything 
systematized so as to regulate everybody, is not only studied, but is actually 
being taught, or at least discussed, by a few able men. Finally, the chief political 
question with existing parties, if there be any party which can properly be said 
to be still or yet extant, is, What shall we think about, what shall we do, what 
do we, or what does anybody want? What can a patriot, as such, do for a liv- 
ing? The genuine statesmen, like the worthy orators, are studying. Notwith- 
standing the fact that lecturers are to be had in great numbers upon more 
subjects than we have mentioned, with or without a panorama, it remains true 
that the United States is upon some of its most vital iuterests comparatively 
silent; that is to say, some of its wisest and its most eloquent men are unusually 
reserved. As yet there is too much to say. There is very much to be done 
which can be done in action better without frequent elaborate oral explanation ; 
in making the education of youth more comprehensive in its foundations and 
more liberal in spirit ; in leading each religious sect to cover its multitude of sins 
with charity ; in trying to get and to keep honest and sound government, from 
the caucus to the Cabinet, by means of an attempt by every civilian, who happens 
to think of it, first to reform his own individual service to the country ; in putting 
everybody at home everywhere by constant and rapid means of universal com- 
munication. Indeed, we are beginning here in the United States to feel more at 
home in the world ; and everybody knows that at home it is not the custom to 
make an effort to talk before one is ready to speak. 

There are, nevertheless, at this day some distinguished Americans still in their 
prime who have reached a point in their career where eloquence is as natural to 
them as it was to Webster or Choate; but it is according to the fashion and 
temper of our time, and it is not to be wondered at that the older generation, 
which grew up under the dead orators, fall into the absurd error of asserting 
that nothing but the silence of to-day is eloquent. Look at our living orators! 
Who that has listened to General Sherman or read a speech of his does not feel, 
at least, like marching anywhere with him? We believe also that as long as 
men love the native hue of resolution in things where action is inevitable and 
responsibility must be taken, that so long will the words of General Grant, not 
ting in their ears as do the explosions of General Sherman, but stick fast in 
their memory, and harden their resolution in doing what they make up their 
minds to be the right thing to do, whether the retrospective heirs of melancholy 
Jaques at the universities, the too fine gentlemen, and the over-cautious Ham- 
lets in politics vouchsafe their benign approval, or frown and try to sicken strong 


XUM 


142 REVIEW OF THE MONTH. 


men with some pale and suicidal east of thought. We are speaking of Grant as 
an orator, General Grant may be looked at from a humorous point of view, 
and his speeches sometimes remind us of general orders to the people to vote 
his way, or as the quiet and unpretending suggestions of the senior member of 
a great firm, whose hints are understood to be commands. Yet, notwithstand- 
ing the faults of Grant’s administration when he was President of the United 
States, and in spite of the company which he sometimes kept, we believe, and 
we are confident that the people of the country as a whole believe, that he is an 
honest man, and that he has the good of the country at heart. Therefore they 
listen to him with much deference. Then he is one of the common sort of 
people, and appreciates their good qualities, without making them feel uncom- 
fortable because they have not happened to have his luck. Add these things to 
what he accomplished in the war, and Charles Sumner’s elaborate tirade against 
him snaps before the sileut orator. After he took Vicksburg, President Lincoln 
wrote to him about the plan of operations, “I now wish to make the personal 
acknowledgment that you were right and I was wrong.” Lately Grant has 
written a similar letter about General Fitz John Porter. But a man who says, 
as General Grant says it, Do this, I am convinced it is right and best; and 
persuades men to do it, and then keeps silence through the most exhaustive 
abuse, until long afterwards he says, openly, I am convinced that I was mis- 
taken; I regret my advice to you; I am trying to do what I can to repair the 
wrong I did, —such a man persuades men with an eloquence which makes 
the best Americans too serious to be amused by the most skilful mocker. 

To return to professional orators: we have heard the representatives of two 
extremes of feeling, one in the pulpit, the other at the bar, —the Reverend 
Phillips Brooks and Mr. Robert Ingersoll, —one, the generous exponent of a 
reverent, catholic, religious sentiment ; the other, the flippant but astonishingly 
shrewd and witty advocate of an indefinite, as distinguished from a definite, 
bigotry about things in general. Now, if an orator’s success lies not in form of 
speech or manner of address, and not by any means in the correctness or definite- 
ness of his thought, but in his actual persuasion of many, very many men, 
women, and children to do, or to try to do, and to unite in trying to do, what he 
asks them to try to do, Mr. Phillips Brooks is a great orator, a modern great 
orator, — one who persuades people who are alive, and who probably will live 
a good while yet. Again, if part of an orator’s success lies not in a thorough 
study of history, nor in profound thought and consistent reasoning, nor in a 
candid devotion to the truth, even when it is found in hated antagonists, but in 
a demonstrative temperament and a magnetic presence ; if it be true, as it surely 
is, that an orator, as Emerson says, is like a stove, around which people can 
come and warm themselves, and this without reference to the carelessness of 
mind or habit of the orator, but with reference chiefly to the delightful sensation 
of warmth about the cockles of the heart, whatever they may be, which we ex- 
perience when a natural orator, full of force, with either good humor, indigna- 
tion, or contempt, touches his talisman and carries us for the moment away 
whither his genius will, making us laugh and ery, making us think and stop 
thinking, making us care and not care about the gravest or the most trivial 
things, —then Mr. Robert Ingersoll, of all the orators we have ever heard, is one 
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of the most wonderful. But we take this occasion to express our ardent desire 
that he may treat history in an historical manner, and with a sense of perspec- 
tive, as a professional man and a lawyer is bound in honor to do, and not to act 
as if it were worth while to split the ears of the groundlings at the expense of 
making the judicious grieve. Religion may sometimes be a superstition, but 
it is never a joke. Mr. Ingersoll, however, knows a good deal about human 
nature, and can touch the hearts of men. Perhaps he may get tired of the 
flippant style, and do more justice to his brilliant powers. We refer not to 
his opinions, but to his spirit and expression. He might not make so much 
money by lecturing, but he would rise to a more famous height as an orator if 
he should consent to draw upon his own genius and not upon the vulgarest com- 
monplaces for showing that some superstitions are absurd and injurious. 

Then we have heard Kearney, the Californian ass in a lion’s skin, and we ask 
those ladies and gentlemen who have not thought it worth while to attend so 
vulgar a treat, to believe that as a natural orator he was a valuable study. He 
equalled Edward Everett in a poise of self-confidence which he shared with his 
hearers, so that amidst his most slanderous and abominable slang his audiences 
had a pleasant sensation that, good or bad, he was in no more danger of break- 
ing down than that elegant orator with the whole English language at the end 
of his tongue. We speak of Kearney because he is a part of our cumulative 
proof of the existence, the diffusion, and the present power of eloquence, apart 
from the matter which it urges, throughout our country. 

Mr. Moody had the eloquence, which took hold especially of those larger 
classes of people who live and work quietly just under the surface of the present 
ocean of ideas, whose tossing, sparkling, multitudinous brillianey we have at- 
tempted to express our admiration of, in what we have before said, in suggesting 
that although the tide of eloquence is now low in some places, it is ever the 
tide, and is as sure to rise as critical hours of history come. Mr. Moody seemed 
to be even more ignorant about the Bible than Mr. Ingersoll. But he spoke 
to people who were equally ignorant, and he did what only orators can do 
with success. He made demands on his hearers for immediate assent to his 
advice, his requests, his beliefs, and they assented, or acted in a way which 
could only be interpreted by an assent, for the moment at least, to his will. 
When we heard him he was without the brilliancy of Ingersoll, but he had a 
powerful animal presence, not altogether attractive as Ingersoll’s presence is, 
but well enough adapted to people not exacting in matters of refinement. With 
Ingersoll one hardly cares whether he is refined or not, he is so human and easy 
in his good-humored way. But Mr. Moody is of the heavy, solemn sort, and 
makes the impression that life is almost too critical a performance for people of 
a less robust frame than his own. Yet he spoke softly, with all his confidence, 
and in a way which reminded us of the manner of the late Mr. Durant, once a 
famous winner of verdicts in Boston, whom we heard, after he had left the 
practice of law, testifying as a witness before a jury in a case in which he was 
a party. 

Mr. Durant then had as his counsel the late Mr. Somerby, another eloquent 
Boston lawyer of distinction, and it was an invigorating spectacle. Mr. Durant 
was being cross-examined by the counsel on the other side, and we have never 
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on any face, in real life or in art, seen such a demure expression, conveying such 

an utterly conscious and deliberate skill in wearing upon the forehead, upon the 
breast, and over the whole man, those transparent jewels, — the truth, the whole 
truth, and nothing but the truth. The twelve hearts of the jury seemed to open 
towards his ingenuous countenance, patient, as he was, that his story, his whole 
story, and nothing but his story, should have justice in that court. 

Somerby was to us always like the early morning. Fresh in tone, quick in 
vigor, immediately decisive about what he thought strong and what he felt 
would be weak with a jury, and ever pressing, hard, relentless, and remorseless 
against his adversary, with no thought of time except that it might, by its dura- 
tion, help him to wear out a witness or break down the strength of opposing 
counsel. When he spoke to the jury his air was that of the man they had been 
waiting for to help them to get rid of this job, by untying everything which the 
other side had tangled, aid by cutting the Gordian knot. Sometimes he ap- 
pealed to the tenderest feelings, and this he did directly, briefly, and with an 
earnestness of will and straightforwardness of manner that made the jury breathe 
quickly and move about in their seats. 

There is another orator in Boston, in the ministry, whom we will venture 
with due respect to designate as the Mercutio of the pulpit. The Rev. Edward 
Everett Hale is one of the modern orators who is not always as eloquent as he 
can be if he tries; for the reason that he has undertaken to be the friend of all 
men, and at their beck when they think he should show an interest in them or 
their million causes. But give him notice, a subject, and then the longest 
or the shortest opportunity, according to the convenience of an audience, and 
he will either amuse you with rockets, Roman candles, and Bengal lights, or 
touch fire to a powder magazine under your feet and make eternity a present 
fact. He can persuade, he has persuaded, and he will continue to persuade, 
people of almost every condition ‘‘to look up and not down, to look forward 
and not back, to look out and not in, and to lend a hand.” 

But we have not spoken of that peerless orator, once a student of the law, 
whose mission resembles that of a denunciatery prophet of the Old Testament 
dispensation, and whose career has properly been run within the home of Puri- 
tanism. Mr. Wendell Phillips, in private the gentle friend, the patient gentle- 
man, kindly entertaining the questions of listeners incredulous of his accuracy ; 
in public the aggressive and defiant individual seorner of men, lashing the 
purest and noblest of his neighbors with a whip of scorpions. In the attitude 
of a benefactor with precious gifts and sweet promises, in language which 
enchants his dearest foes, he stands infallible and anathematizes with papal 
absoluteness heathen and Christian, North and South, abroad and at home, who 
differ with his opinions and act as if they were not afraid of a scolding. His 
sentences are hammers; his spirit is a fire; any wrong is his anvil; any place 
is his forge. He can heat and soften and melt and mould and freeze and break 
the hearts of men. 

But lawyers are usually as impatient of Wendell Phillips as he is of them. 
Let us, then, turn to a man whom no lawyer can speak of except with respect, 
— Sir James FitzJames Stephen, one of the Judges of the High Court of Justice 
in England. We do not know what his manner of physical speech may be; 
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but we know the eloquence of his words. Here is a man of men who can 
make and state a generalization of law as soundly and in as few words and as 
clearly as his eminent adversary in philosophy, John Stuart Mill, could do in 
logic ; and who, moreover, can and does dash his heart into an essay, rouse the 
feelings of a reader to an enthusiasm like that kindled by poetry, and make 
a jaded mind brace up to the sensible work of life, as if it were a ride on horse- 
back. To those lawyers who doubt whether a judicial! opiuion can be written 
clearly in good English, and who have never contemplated the possibility of mak- 
ing such compositions interesting except as points to be noted up and arguments 
to be boiled down, we would commend the opinion of Sir FitzJames Stephen in 
the case of The Attorney-General v. The Edison Telephone Company, L. T. R. 
43, N. 8., 697, where he had to discuss the apparently dry subject, whether, 
under a certain statute, a telephone came under the same rules as a telegraph. 
No: the reason why so many lawyers think that the bar or the bench is not 
the place for eloquence, is a weakness of theirs, not a truth, nor a probability, 
nor a desirable thing, nor even a possibility anywhere in the long run. The 
truth, on the contrary, is, that now, and in what we are used to hearing called 
“the good old days,” there are and were such men as are described in a letter 
from Lincoln’s Inn, when a future Lord Chancellor was copying precedents 
in Tidd’s office in London, as plain Jack Campbell. He says, while writing 
to his father, under the date of Aug. 31, 1804: ‘‘I do not think that the law 
has at present any right to rank as a liberal profession. I am sure I should 
receive as much general improvement in making shoes as from copying prece- 
dents, and I do actually know several men in excellent business at the bar who 
cannot speak upon ordinary subjects with more information or intelligence than 
a common tradesman.”! It is hardly to be expected that men who correspond 
to this description should regard the courts as other than shops for trading 
papers, and precedeuts, and a little logic, with a smack of money-making, 
as evidence of a mind sophisticated by the seductions of experience. They 
may not all, perhaps, despise the lowest tricks of speech-makers, who cajole 
a juryman as if he were a prostitute, and snarl at opposing counsel as if it 
were always in order to caricature a righteous indignation. They may even 
honor the judge as if he were blindfolded Justice herself, and try to accomplish 
the results of persuasion without eloquence. Since the cases must be decided, 
somebody sometimes succeeds, and that is the end of it. But this is not our 
understanding of a life of complete practice at the bar. Men who are interested 
only in the business side of their cases, or who are naturally of a dry turn, 
use the style of speech and manner which suit their respective purposes and 
accomplish more or less of their aims. But lawyers who are alive to all that 
their cases contain or suggest of precedent, principle, curious interests, and 
dramatic situations are glad to find and to preserve in their practice some of the 
old life that is ever new, and to entertain themselves, the jury, and the judges 
with a touch of the humanities. The ablest argument is more easily appre- 
ciated when it is in full dress. In proportion as the education of lawyers has 
‘been thorough and their reading or experience wide, and in proportion as 
their spirit is generous and hearty, by that much do they not only endeavor 
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to state precisely and to argue fully the essentials of their cases, but also, and 
of course, they speak the language and express the feelings of the life in which 
they live. We should regret to think, and we believe that judges and juries 
would regret to think, that no more orators are growing up in New England. 
In no other part of the country is the question so seriously raised. We abide, 
then, by the facts and reasons which we have given as proofs and illustrations 
of what seems to us a true view of this attractive subject. Consequently we - 
turn from the grave of the dead orator not without hope that his mantle will 
fall upon worthy shoulders, and that the fuller the practice and the clearer the 
knowledge of our able men, the purer and more persuasive will be the eloquence 
of our orators. 

An illustration of what we mean, and a proof of what we have said about the 
fruitful silence of orators while great events are crowding upon them, and the 
purification of their style by the magnitude of what they have to say when the 
emergency for speaking calls them forth, is found in the historic speech of 
Abraham Lincoln at Gettysburg. In the midst of a still uncertain civil war, the 
climax of the century of centuries, the civil and military chief of the nation, with 
the responsibility of doing his great share of “ testing,” to use his own words 
“whether that nation, or any nation so conceived and so dedicated, can long en- 
dure ;” the statesman who in his boyhood learned to read, write, and cipher by 
the light of a log-fire in a poverty-stricken cabin, — went upon a field of recent 
battle and spoke a classic out of his own heart. He was a lawyer full of logic; 
he was a rail-splitter full of funny stories; he never put on airs; he had known 


the commonest and the hardest life from infancy; he could talk slang with the 
men who could not talk anything else; but he had by nature and by his own 
efforts learned to use the English language, not only to despatch business and 
to amuse the crowd, but also in a manner worthy of great events and noble 
actions. In him every one who has anything to say may find an inspiring and 
encouraging fellow-creature. No man of action can turn a cold shoulder to the 
example of “‘ Honest old Abe.” No man of thought can despise 


“ This rail-splitter, a true-born king of men.” 


He hewed his Gettysburg speech out of one piece, and that one piece was his 
whole life up to that moment. The poet Horace, in setting nine years as the 
uncertain time after which any improvement of a poem might be justly despaired 
of, is not to be taken as laying down a rule for the work of orators who must 
speak when the contents of the moment is fused in their volcanic hearts. The 
Horatian maxim, however, suggests a truth which applies to oratory as well as 
to poetry, when their distinctive nature and form are rightly regarded. Time 
is necessary for both ; but they differ as a river differs from a voleano. A poem, 
like a river, is complete in itself from its source to its mouth; but a volcano 
makes imperfection more imperfect still. Its sudden upheaval, startling the 
quiet dwellers, who took it for an inactive neighbor ; its fragments, striking what 
and whom they may; its stream of burning gems, hardening and enduring, 
and yet broken into jewels for the gentlest and fairest to admire ; and more than 
all, its wonderful story from the unseen, bringing to the learned students of the 
history of the physical globe news of the structure of ages, and showing, with all 
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the fearlessness of unconscious nature, the actual present state of chaos, or of 
creation, or of development, the fact itself being a revelation of the existing 
truth. ‘The grandeur of a great oration consists partly in its imperfection. It 
is rightly imperfect, because it is a means towards a more perfect eud. It is also 
a means adapted to the nature, character, appearance, expression, voice, and 
whole presence of one man, who, while telling the truth as it is in him, per- 
suades hundreds or thousands of his fellow-men, with all their imperfections, to 
hear him at the very least. An oration is a practical thing. It is an act in the 
great play of life, —it may have its humorous and its comic scenes, it may be 
didactic about many things in the problem of life ; but it usually contains solilo- 
quies which show that it is, after all, an act in a tragedy. Indeed, how does an 
orator know that he is not speaking only to himself and fur himself? What key 
has he to the secret recesses of the human exteriors before his eyes? When 
does he discover that his speech is not a soliloquy? If he waited, as a poet has 
reason to wait, until the beauty of the form of his approach towards the watch- 
ful reader makes its author powerless to be more humane in any sense, he would 
never find out that he was an orator. He would not be an orator. A poet need 
never speak aloud; an orator must. A poet, at least of the Horatian sort, if not 
of the magnificent Homeric kin, must almost needs write something. An orator 
need never write a line, although, according to Lord Bacon, he would be the 
more exact for writing. It is not he who discovers that he is an orator: he 
is discovered by those who hear him speak what is in him. He does always 
speak what in one respect is a soliloquy, for he learns from himself and his own 
sayings as they are uttered as the resultants of the forces brought together by 
his hearers and himself. But he is a soliloquizer whom others gather around to 
hear. They are too eager to hear him tw disturb him. Of this peculiar fact is 
there in history a more apt instance than Wendell Phillips ? 

It seems to be clear, then, that while the poet discovers his own poetry, the 
orator does not discover his own eloquence. Therefore, since that must be 
learned by him from the listeners to his speech, he cannot wait. Yet, in fact, 
when others find him eloquent, he has waited until then, and in the development 
of his whole being, trained, urged, checked, and directed by circumstances, the 
orator gets the weight, the dash, and the rhythm which make him earry in his 
breast the unwritten volume corresponding to that which his brother, the poet, 
writes and puts into his pocket. 

We have thus turned from the last rites which we volunteered to pay to the 
memory of the orator who, having already argued his country’s cause, was pre- 
paring to argue the causes of all countries in view of one of the loftiest ideals 
which has ever occupied the greatest intellects, — the reign of just international 
law. And as ata soldier’s funeral it is the sturdy fashion to come home with 
colors flying and a lively air to what remains to be done by the living, we find 
ourselves looking at two men in our own neighborhood, who, for Massachusetts, 
may represent the older and the new eloquence. We refer to the Honorable Robert 
C. Winthrop and to the Governor of this Commonwealth. Mr. Winthrop, when 
in his happy vein, has an eloquence like old mahogany furniture. It makes 
one curious at first, because there is so much of it; then a sense of comfort steals 
over one ; and after a while, when the attention has become very gradually fixed 
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upon it, it is seen to have a darkling charm, warm and natural as the old wood’s 
history. It shines always like a holiday. He expects to be listened to, because he 
has listened so much himself. He anticipates respect, not only because it is due, 
but because he grew up in an atmosphere charged with decorum. But what is 
no less important, he is himself respectful, and most urbane, not only because he 
is a gentleman, but because he is likewise a polished orator. He speaks too 
much of himself, perhaps; but then he has the seductive excuse that he is so 
much at home upon his feet before the celebrities and the populace at York- 
town, or before that much more paralyzing spectacle, a so-called audience 
of the alumni of Harvard College, who, before they give full attention, need 
either to believe in a man or to have him believe in himself, — not the worst 
trait for hearers or speaker. Our own attempt at an explanation, however, 
of Mr. Winthrop’s personal recitals is, that he does not speak in public often 
enough; and hence when he does, with some agitation, consent to speak, his 
oratorical disposition sets him to thinking about what he did the last time, and 
he artlessly tells what he feels. Nevertheless, in spite of this particular want 
of art, he has the ars celare artem in a high degree ; for who, we ask, that ever 
heard him upon an occasion which he relished has not begun with thinking that 
the orator was very obliging, and then suddenly lost himself in the interest or 
the sentiment of the speech? But, after all, as Mr. Winthrop tells us from the 
platform, he is of the older generation, and his ways are not our ways. The 
men of forty and more understand him better than the younger men. The boys 
are tempted to be impatient with so much of the mother-tongue at a time. 

After thinking of the older orator, with his manner of the olden time, the 
transition to the Governor’s ways is not so sudden after all, but gradual, as his 
ways are. His apparent composure equals that of the older school. His ex- 
pression is more business-like, and his presence is more conciliatory, — all of 
which is according to the character and the necessities of such of his generation 
as dare to act for themselves and to aim directly at what they want. Although 
short in stature he is robust in figure ; and as soon as possible, in the speeches 
which we have heard him make since he has been Governor, he speaks with a 
forcible dignity of the Commonwealth, and speaks with authority. He very 
soon establishes his position with the audience as a speaker whom they are to 
listen to. Then he begins to think out aloud, but not too much out aloud. 
Here is his weakness: his opinions seem to whisper. What he tells of what 
he thinks is put with uncommon felicity, and is full of sense. Sometimes he 
is elegant ; but although he is a student of Virgil, his eloquence is hampered 
by being in polities in the State of Massachusetts, amidst factions most exact- 
ing upon the state of every public man’s pulse, — at the mention, for instance, 
of the natural right of a woman to the artificial privileges of a man, or of the 
very peculiar discovery that no one should drink liquids containing aleohol 
except the farmers, who have time to squeeze it out of their own apples and to 
let it ferment behind the door. Yet the Governor can do well what not many 
men can do well: he can represent the Commonwealth before Harvard College 
on Commencement Day. His good English disarms, and his wit entertains, 
students who are shy of him because he publishes his ambition by seeking the 
multitude. He defeats them by avoiding the nil admirari fault. 
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We sometimes hear not only of a reported decline of eloquence, but also vague 
assertions that the taste for it is going out. Let us remark here that John 
D. Long’s eloquence is one of the chief reasons why he has been Governor 
again and again. It is right that it should be so, and it is a proof that, calm 
and unimpassioned as his eloquence usually is, indeed, calculating as it almost 
seems to be, the people hunger and thirst for it, beeause what they want is to 
be persuaded by somebody that, although we are surrounded by care and death, 
there is more than one way out of our difficulties, and that many a competent 
man, whether he be very strong or disinterested or not, is still alive and ready 
to do his share for the public weal. If it were the custom to try to speak at the 
bar as neatly even, to ask no more, as the Governor speaks everywhere, his 
brethren of the law, instead of wasting time by such admirable performance, 
would find that they could save the time of juries, the patience of judges, and 
the temper of opposing counsel. Even if to do it they had to read a little 
English literature on Sundays for a half-hour, they might find it pay profes- 
sionally. Besides, if they learned to appreciate style, they might be induced 
to read Judge Lowell's opinions over and over again ; and surely that could do 
no harm to any lawyer. 

But there are two other powerful men in this fruitful State of Massachusetts 
who may be taken as the representatives of two extremes as distant as that be- 
tween Mr. Phillips Brooks and Mr. Robert Ingersoll: we refer to Mr. Sidney 
Bartlett and General Benjamin F. Butler, — a strange contrast, but both at the 
bar. General Butler has thrown himself away. He should have stayed more 
within the bar, and wasted less of his remarkable powers in bluff polities. 
Like the promising boys in college, who do remarkably well when within the 
limits of the academic course, but who go to pieces as soon as they get out into 
the world, so General Butler needed the constant protection of the responsibilities 
and standards which he feels more at the bar than elsewhere. He is an intel- 
lectual man, and an advocate by nature. He is a natural orator, with a tremen- 
dous fund of experience. He is one of the orators who can come down from the 
country, as Emerson shrewdly suggests, and outmob the mob, because he is 
more mob than they: witness New York, New Orleans, and, for that mat- 
ter, all Massachusetts. Before a jury he is a man of such blood and stomach 
as make the puzzled brains of twelve weary men surrender to gain repose. 
Before the judge he is persistent and winning now, rather than tumultuous, as in 
his earlier years. He does not try now in court to be as ugly as he can be. 
But in public! what need is there of saying a word after his extraordinary 
political campaigns in this State? Trying cases all day in the Supreme Court, 
travelling hours by rail between times, and addressing noisy and questioning 
crowds night after night. He is a prodigy, a marvel, an astounding disappoint- 
ment. If he had but confined his genius to courts it would have probably been 
better for his character and his distinction, and far better for the bar and the 
country. But he has sacrificed even his oratorieal powers largely to self-aggran- 
disement, — a fatal blunder for an orator. His great diversity of gifts, his ea- 
pacity for friendship, his courage in behalf of others, his want of fear, —except at 
that highest point when a public man must dare to run the risk of being obscure, 
— all these popular traits have made him set his stake in leading the mob. 
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Mr. Bartlett leads the bar. He has paid the price of it by the exclusive 
devotion, for a long life, of the high powers it unconditionally requires. With 
a lawyer's instinct he appreciated from the start the nature of that implied con- 
sideration. Hence he not only speaks from the books, but gives matter to the 
books. When Daniel Webster, in his younger days, was tempted by the offer 
of a clerkship in the neighboring court, a good adviser told him that he was a 
man to make, and not to record, opinions for courts. Mr. Bartlett has lived the 
law, and hence he is eloquent to lawyers. His eloquence is intellectual and 
professional, and therein lies a mighty bond between professional men. It has 
the peculiarity of light, —- you cannot see it, but you could not see without it; 
and with it things are found in their places, or places are prepared for them. 
It is dry, perhaps, but it is the dryness of the best champagne. From a popu- 
lar point of view it is lacking in fulness of expression, and this is even felt by 
lawyers. For instance, the venerable gentleman—of whom we venture to 
speak with this freedom, because we are confident of his sympathy in any sound 
effort to throw into The American Law Review the true tone of our profession, 
as well as its tools —tells about himself the story that Chief Justice Shaw once 
asked him to oblige the court by not being ‘so succinct.” His speech is always 
girded for the fray. It is one of the kinds of eloquence which always finds 
room for itself at the top. As for feeling, when the gaudium certaminis keeps 
a man arguing at the bar after he is over eighty years of age, the question is, 
not so much whether he conciliates or considers his hearers, as how long they 
ean enjoy the sight of the battle. Young men never laugh at his eloquence. 

In view of eloquence which is not strictly popular, there is an interesting con- 
trast between two men who represent as well, if not better than any other two 
persons in the country, the actual state and the potential condition of education 
and scholarship in the United States, — President Eliot of Harvard College, 
and Professor William G. Sumner of Yale College. Each is a leader in his gen- 
eration. Mr. Eliot leads in the highly complex and difficult administration of 
the practical affairs of education, which alone make a great university possible, 
and in the bold application of business methods to the executive duties of a posi- 
tion which hitherto has been assumed to be so intimately allied to scholarly, as 
distinguished from scientific, interests, as to confine its incumbent to the chair, 
and to keep him away from the very street whence he longed for funds to ren- 
der possible that ‘wisdom of a learned man” which, as Ecclesiasticus says, 
“cometh by opportunity of leisure.” In these respects we have never heard of 
his superior. He is, in fact, now the president of education in the United States. 
This is not the place to go into details for or against this or that part of his policy, 
but it is unusual to be able to say of a president of a college that he rules it, and 
continues to rule it long. He seems to have taken lessons of Bismarck in both 
governing and oratory. Bismarck said in one of his entertaining stories of dip- 
lomacy, retold by Dr. Busch in his letters about the Franco-Prussian war, 
that a rival diplomatist told him once, ‘“ You are incorrigible.” In public 
speech Mr. Eliot has a monumental perspicuity and elegance. He tells details 
of investments and accounts in the way which makes us read dates when they 
are inscribed upon stone. He guardedly expresses sentiment. When he de- 
livered his inaugural address he made but one gesture, and it was very signifi- 
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cant, for he was describing the college students of whom he was speaking, and 
he said, as he threw forth his open hand, “ They are the flower of American 
uth !” 

. Professor Sumner stands for sound learning and the vigorous and honest 
application of it to the immediate needs of college, church, or nation, without 
fear or favor. His knowledge and his manner of speech are like the Rocky 
Mountains. It is a high and vast range, full of surprises, peaks, and preci- 
pices. He curiously escaped metaphysics, even in Germany; but perhaps he 
is the more popular for not going far into that. He is one of the few men 
who have deeply studied the history of the United States, as incidental to a 
thorough study of political science. From a philological knowledge of the 
Hebrew language to a mastery of political economy, with a study of the cal- 
culus as an appurtenance, he speaks to scholars in many specialties with an 
understanding that invigorates the whole race of learners. He is a born 
teacher, and he can teach from the platform as well as from the desk. Since 
Dr. Woolsey resigned the presidency of Yale College, no man at that great 
centre of some of the mightiest forces that sway this country has approached 
Professor Sumner in his rare combination of qualities as a scholar of scieutific 
method, a reasoner, and a private and public teacher. No orator or teacher 
whom we have ever heard or read speaks more directly to the point, and that is 
one of the most useful traits a public man can have. The lectures which Pro- 
fessor Sumner has delivered, not only at New Haven, but in many parts of the 
country, have given him a position at the head of the most highly educated 
young men of the country, whether their studies have been at home or abroad. 
He is a rare instance of a professor of a college who is man enough for that and 
the public too. President Eliot has reformed the presidency of Harvard Col- 
lege, and Professor Sumner is doing much to reform the spirit and methods of 
Yale. Professor Sumner’s eloquence resembles that of Carl Schurz in its matter- 
of-fact style, and in the sweep of its generalization and the striking clearness 
and directness of its popular statements of abstract ideas. 

Mr. Schurz is the orator of statesmanship iu this country. He and Mr. 
George William Curtis each delivered a eulogy upon Charles Sumner after his 
death. Each spoke to several thousand people. Mr. Curtis was full of feel- 
ing, and his oration was graceful and charming, with all the solemnity of 
reminiscence which the memory of one orator of reform necessarily imposed 
upon another. But we felt that, as Charles Sumner had been too grandil- 
oquent, so Mr. Curtis was too fine. Yet we felt also that Mr. Curtis, if 
we could characterize him, was the orator of noble gentlemen. We remem- 
ber hearing Charles Sumner pronounce his oration upon Caste before two or 
more thousand people. His large presence was senatorial and imposing; his 
dress was his usual dark frock-coat and gray trousers with gaiters; his 
voice was sonorous; and he moved along the platform in a stately man- 
ner. We shall never forget the memorable way in which he drank a glass 
of water. He had been speaking some time, and the audience, sympathiz- 
ing with his feeling, was alive, but quiet, with interest. After a long period 
he stopped, and took a long but majestic breath of an atmosphere nbt so 
inspiring as his oration. The whole audience was thirsty with him and for him, 
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and it seemed to be a fatality in the order of the universe that Charles Sumner 
should take a drink of water. He looked down at the shelf underneath the 
desk, where a kind destiny had placed a pitcher and a tumbler. He reached 
down, and slowly lifted with his right hand the pitcher, not looking into it, but 
taking it for granted, according to judicial rules, that what should have been 
done beforehand had been done, the present appearances being in favor of that 
presumption. Then came the critical moment, at which the audience yearned 
to be on tiptoe, when it was to be seen whether the pitcher was empty or not. 
It was full; he poured, and lifted the glass to his lips, and, as he drank, the 
water seemed to tlow down the throats of the thousands. We all took with 
him a deep sigh of relief, and he proceeded as follows, with a manner resemb- 
ling that which we have been accustomed to associate with the figure of Moses 
and the tables of stone on Mount Sinai: ‘ What I am now about to reveal to 
you,” he said, “is written in the book of Cesar’s Commentaries!” The orac- 
ular utterance of the word reveal, followed by the name of a school-book, and the 
whole scene as grave as a Greek play, suggested the general character of Charles 
Sumner’s eloquence. He had comparatively simple things to say; he did not 
reason very much; but he was always gazing at a broad landscape of his own 
convictions, and always absorbed with the urgent desire that others should oceupy 
his point of view, and see the same things in the same lights and shadows. 
Consequently, while he labored under the disadvantage of being without humor, 
and sometimes did and said what a humorous man would have laughed at the 
thought of doing, he had the advantage of being for that reason exceedingly 
and constantly impressive to the people sharing the same infirmity. Other 
people he impressed gravely when he was most intense. He felt, and therefore 
he knew, that the simplest ideas and feelings suffice to conquer simple minds 
and all hearts, whether of slaves or philosophers. 

Mr. Schurz, in his oration, went to work in an historical spirit, as distin- 
guished from the emotional impulse of Mr. Curtis. Mr. Schurz, the man of 
both science and affairs, with a universal training, kept out in the world 
by an inevitable and pressing responsibility to men of all sorts, and Mr. Curtis, 
the man of letters, whose generous nature chose to mix in a strife somewhat 
foreign to the delicacy with which loug habit had decorated his whole de- 
meanor, — these two men were necessary to give a complete eulogy of Charles 
Sumner. The one had a harder head, the other a tenderer heart, than Charles 
Sumner; and even one-sided Charles Sumner proved, before his death, that he 
did not wish to be one-sided, even against some of his old foes. Charles Sum- 
ner, in the simplicity of his mind, the grandeur of his self-esteem, and the power 
of his determination to influence his country, is an example of what we have 
suggested as characteristic of orators as a class ; namely, their conscious histori- 
cal importance as representatives of the existing situation. Although orators 
do not always know that they shall be eloquent, no orator doubts that he 
should at some time speak: the question is when and what to say. 

But the style of Olympian Jove is not now the fashion, and never quite pre- 
vailed. Charles Sumner’s example can no more keep the wind in it than Lord 
Thurlow’s could. Such a manner is the infrequent accident of large but highly 
vhetorical minds, exalted by ambition and insensible to ridicule. People are 
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reading Mr. Pierce’s interesting Life of Charles Sumner more eagerly than they 
will probably ever read his works. The volumes of Charles Sumner are on the 
shelf with those of Edward Everett. We were about to say that both were of 
the past; but neither the eloquence of Everett nor that of Sumner seems to 
belong strictly even to their own generation. We mean that the style of each 
is too bookish and labored to be the natural outcome of situations which they 
rose to explain. The men themselves were men of their time, and lived and 
suffered for it. Everett was a sacrifice to the love of peace and compromise, and 
the virtues and fruits of that amiable disposition which will always keep his 
memory sweet in the Middle States of this Union. Sumner was first sacrificed 
for Massachusetts by an unworthy son of South Carolina, and afterwards sacri- 
ficed by Massachusetts to her own prejudices, when he manifested a kindness 
and wisdom akin to the spirit of Everett. Both are, and always will be, hon- 
ored together by Americans who love their country, its history, and its sons 
who have tried, in their own way, to serve her, whatever may be the festering 
irritation of interminable factions and the reeking traditions of men who are not 
ashamed to be partisans out of court, and their life long. Nevertheless, both 
Everett and Sumner, while standing for sentiment iu politics, resorted to cloth- 
ing for the very nature which needs nakedness to prove its purity. Both had 
studied Burke, and, doubtless, had read that part of his essay ‘‘ On the Sublime 
and Beautiful” which shows ‘‘ How Words influence the Passions ;” but they 
seem not to have quite digested the meat in that sentence which says, “ The 
languages of most unpolished people have a great force and energy of expres- 
sion.” 

More than twenty-five years ago we heard Edward Everett pronounce his 
oration upon George Washington, in the city of Baltimore, before a crowded 
audience, which, more than ten years afterwards, made Charles Dickens laugh 
and cry because they. laughed and cried so freely at his inimitable reading of his 
own miraculous works. We can now see Mr. Everett, not standing merely nor 
pacing the platform, but stepping lightly, almost in the air, ready to glide 
hither and thither into confidential communication with the admiring spectators. 
The audience —a Baltimore audience — who can describe? It sat there with 
the ease of a dinner-party, asking to be pleased, charmed at an opportunity to 
. admire, not sneering at polite compliments, shy of difference of opinion, and not 
expecting it. Never, we think, did Mr. Everett speak in a more genial atmos- 
phere. He was appreciated, and he seemed to feel it. His coldness of manner, 
complained of in Boston by the community which lent him more than his share, 
fled before that audience; and, as it perceptibly disappeared, the orator himself 
became, by his changing presence, the exhilarating soul of the festival. At the 
end the assembly broke up with cheering. But now when we try to read an 
oration of Everett’s, we reluctantly remember that clause in his address about 
the Mayflower, —- ‘‘ The dismal sound of the pumps is heard.” He seems to 
strain for epithets and periods. In brief, his words need the whole of him, more 
than he needed so many words. 

In respect to simplicity, the eloquence of Dr. William Everett surpasses that 
of his father, whom he so sincerely venerates. William Everett is, as his father 
was, an orator by nature, and a scholar of marvellous powers and ucquirements ; 
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but he lacks what his father had, or seemed to have, — full confidence that hig 
audience would both admire him and sympathize with him. This doubt affects 
William Everett’s feelings to a degree which leads him to make an effort un- 
necessary for one of his extraordinary knowledge, memory, and power of speech, 
People are more interested in what he says than he can easily believe. His 
occasional vehemence distracts his hearers, and the repose of any audience once 
lost is hard to regain. The younger his hearers, the less they find this fault 
with his eloquence ; but we should regret to believe that he does not intend, in 
the long run, to win from the admirers of his father, and from those who never 
heard his father, the attention, the respect, and the admiration merited by his 
devotion to the study of truth, and his aspiration to persuade others to take a 
worthy part in such devotion. It seems to us that it is high time for him to 
speak again to the public. He is doing his duty, but we all need his help. 
Time and space fail us here to go further into this endless field. We think 
that we have said enough to remind those who have the modern habit of forget- 
ting things between the morning and the evening newspapers, of the existence, 
the names, and active influence of living men, able and respected in many ways, 
who are also happily orators, — some of them of commanding power; others, of 
charming persuasion. Their influence it is simply impossible to measure ac- 
eurately ; but who can measure the influence of the newspapers, or any part ot 
the press, with any approach to accuracy? Our neighbors, far and near, with 
whom we have the honor of sharing the responsibility of writing and publishing 
from month to month, or from day to day, what we hope wil] be of use to some 
of our fellow-citizens, know and feel the influence of each other. We who have 
to read each other’s publications by the basketful quickly see how intelligent 
men succeed, by right methods, with either scholars or the people; and we see 
how intelligent and methodical men fail, because, from some conceit or other, 
they despise other people, or have a contempt for the vulgar trait of making 
people believe that their “heart is in the right place.” Now, the precise con- 
dition of the heart it may be too exacting to require a conscientious man to 
explain, but it is hardly unreasonable to ask of either a journalist or an orator, 
in still another vulgar phrase, whether “he has a heart in him.” If not, every- 
body wants to know it. If he has, somebody will find it out, and somebody 
will say so for him, as we have tried, from our love of genuine eloquence and 
our sympathy with true orators, to say, for the credit of the most interesting time 
in history, the present. Yes, the newspapers and magazines are akin to oratory, 
widely different as they are. Sometimes a newspaper in its haste, or some writer 
toasting his feet while slowly composing his magazine essay, hazards the asser- 
tion that the press has taken the place of oratory. They are mistaken: the 
world is not the poorer, but the richer, for the press. The orator finds no lack 
of incentive in the chance that, when speaking orally to a hundred or a thou- 
sand people, he may, perhaps, by telegraph and type, be addressing hundreds 
of thousands. It is not the fact that the word is spoken or printed, it is the fact 
that its meaning is conveyed from man to man when it is needed, which keeps 
the life in both the press and oratory. Let not the comfortable critics, who get 
entertainment after their work from the society of people with whom conversa- 
tion is a fine art, imagine that they are exceptions to the general rule. They 
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exact a certain simplicity, at least, of language; but they want and rejoice in 
feeling wherever they believe they have found it. Take the city— or, to use 
the oldest inhabitant’s word, the town — of Boston. Boston is dubious whether 
or not it is too self-conscious ; and it has, with not a few prejudiced persons in 
other cities of America, the reputation of being largely peopled by an imprac- 
ticable caste, half Puritan, half Parisian, which has discarded both Shakespeare 
and the Bible for the music of Bach and Offenbach and the English Saturday 
Review. But this same Boston was conquered loug ago, and lives in patient 
subjection to two orators, — Wendell Phillips and Phillips Brooks. Mr. Brooks 
has even made it fashionable to go to church. We speak with no disrespect, 
but in simple description of his power. About seven years ago, Mr. Wendell 
Phillips alone actually captured a meeting in Faneuil Hall, called and direeted 
by some of the richest, ablest, most respectable, and most influential men in 
Boston, to express their indignation about the political and military situation in 
Louisiana. He stood up in the gallery, challenged the leaders, and seemed to 
swoop down like an eagle at a dove-cot. This is not, in our opipion, so much 
to his credit as it might seem, if we did not widely differ from him in his general 
attitude. But the point is, he took the spirit out of the meeting, and yet was 
treated with deference. 

No! The real Boston is the unconscious Boston, the new Boston, the home 
of intellectual hospitality. Its vices are to be expected; its virtues are beyond 
expectation. Tv the credit of the descendants of the Puritans be it spoken, that 
their own divisions have largely developed their affections. But they have been 
assisted by an environment of new-comers, who belong to the new Boston, and to 
whom the new Buston belongs as much as it belongs to the people who have 
preserved the traditions of their fathers. Such a community must have orators 
to introduce it to itself. The older Bostonians may know tolerably well what 
each other think, and may be able to judge about when it is time to celebrate 
something in their line. The newer Bostonians have the interesting experience 
of learning what the city is, who of the old and the new are the people who 
count in other than a numerical sense. Society cannot do it all; for society in 
its best sense, curiously enough, includes the idea of learning whom not to 
know. Business cannot do it all; for business in any sense necessarily demands 
an examination as to whom not to trust. The newspapers cannot do it all; for, 
outspoken as they are, one of their hourly occupations is determining what not 
to say. The courts cannot do it all; for the rules of evidence are exclusive of 
that irrelevancy which is by far the larger part of conversation. Neither can the 
orators do it all, especially if it be true, as we have tried to show, that they 
have to wait to be discovered by other people before they can be sure of their 
function of eloquence. They must learn that they have persuaded some one 
before they know that persuasion is within their power. But, when they speak, 
they can, and often do, combine the elements of social life, business interests, 
popular knowledge, and the legal rights of men, in utterances which awaken, 
warn, and direct youth, check and encourage the man, enlighten the ignorant, 
and inspire all. Of what is old or new Boston more justly proud than of its 
public spirit? And to whom is it more indebted for its development, in its 
present generous and noble proportions, than to the orators of old and of new 
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Boston? It is not only the business of the orator to love mankind, and to 
attend to the rights and wrongs of the strictly moral emergencies of individuals, 
but it is his business and his delight to learn from every profession, art, and 
trade its feelings about its hold upon human life, and its reason for its own exist- 
ence, and to set forth the strength and beauty of his own convictions and pur- 
suits. The orator should not be a mere dilettante; but he can learn even from 
the dilettanti. He can learn, also, from every professor; but he should not be 
afraid lest some professor assert that nothing can be learned from the orator. 
Upon that point the orator must, if he would be worthy of the race of eloquent 
men, insist that he is an expert in persuasion. Knowledge, which is the end of 
the professor, is only the beginning of the orator. His aim is action. If we 
seem to speak thus with much sentiment, it is because we feel much sentiment 
upon what has always moved the feelings of mankind. We speak of Boston 
because we live and work there; and we know that every fellow-workman, in 
the city of his own chosen home, can appreciate much of what we say. 

Many a year, many an incident, many a generation, and many a newspaper 
from Benjamin Franklin’s down, and a grand procession of orators, risking, by 
their precious speech, much more that was precious to them, has it taken before 
it could quietly come to pass that we who live together in this city can find in the 
struggle for existence the entertainment that we do. To say that eloquence 
which draws together the crowds — feared in no country so little as here — is 
dying out would be like asserting that Nature herself has established a law of 
libel to prevent her discovered secrets from being publicly made known. 

Now, if some doubting reader shall challenge us, notwithstanding, to state 
what is there in the present state of affairs to stimulate eloquence or to make 
it worth while for an orator to risk his reputation, that haunting ghost, — the 
sooner it is laid for a man the better, — we will give a subject outside of law and 
polities ; namely, the recent offer of a great free public library to the city of Bal- 
timore by a native of Plymouth County in Massachusetts, who made his fortune 
in Baltimore. When the sons and daughters of Maryland and Massachusetts 
shall have freely read the same books for twenty years, will not the probable 
result be a nearer communion of spirit than has yet been known, and is that 
hope not a thing to talk about out aloud? Again, we will give a subject which 
is political in so far as it is dependent upon Congress; namely, a National 
Bankrupt Law. This usually receives the most business-like and dryest statu- 
tory treatment in discussion ; but the details of the experience of business men 
and lawyers with bankrupts and insolvents, and the relation of bankruptcy and 
insolvency laws not only to the honesty but to the honor of the merchants of the 
country, afford material for an orator, capable of fusing it into eloquence, which 
might seriously affect the decision upon the plans now proposed for legislation. 
Again, we will propose an out-and-out political subject, involving politics in 
every sense of the word, the comprehensive knowledge, plans, and views of 
statesmen, the necessity and nature of parties, and the personal ambition and 
schemes of individuals; namely, the present state of the civil service in detail, 
and practicable remedies. We have seen able discussions of this, but not one 
that is sufficiently sensible and dramatic at the same time to warm the people 
very much. Some of our grave orators might well take a lesson from our old 
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humorous favorite, Artemus Ward, who was a very eloquent orator after his own 
kind, and whose lecture on office-seekers in President Lincoln’s day cannot 
easily be forgotten when once heard or read. Again, we will give a legal sub- 
ject, —the relation between corporations, individuals, the governments of the 
States, and the government of the United States. If an orator cannot find room 
there for facts, imagination, hope, and despair, he is lost indeed. Common 
sense alone, with wide information and a fair vocabulary, would seem to suffice 
to prepare a an to get the attention of the country, if he put things in their 
places, and called them by their right names when explaining on one hand the 
conduct of stockholders who want to eat their cake and have it, and on the other 
hand the rights of creditors who want to get blood out of a stone, and, between 
the two, the shifting law made up of a quicksand of decisions and statutes. 
Finally, we do not believe that the profession of the law will ever be monopo- 
lized either by the smug and dapper, or the loose and careless, compromise al- 
though they may upon a commou dialect compounded of bad English and worse 
Latin for the court, with the elocution of a negro minstrel thrown in for the jury. 
But, on the contrary, the speech of lawyers, as a profession, will always contain, 
in the first place, ideas and a respect for facts and reasons. Then, owing to that 
starting-point, in every place where the people grow up to sustain sound ideas 
and to produce the facts of civilized life, it will more and more approach purity 
and, when fortune favors the speaker, elegance. Many a court-room would be 
the pleasanter for good air well breathed. Neither ozone nor eloquence have 
ever yet fallen out with the law. 
Cuar.es E. GRINNELL. 


Harvard Law School. — It is understood that funds have been provided 
for the endowment of a new professorship at the Law School of Harvard 
College, and that it is intended to invite Mr. Oliver Wendell Holmes, Jr., to 
fill the chair. It would be an admirable appointment. 


Medical Experts as Witnesses.—- At the Medico-Legal dinner in New 
York, last December, at which some sixty leading members of one or the other 
of the two professions were present, the professional purpose of the society was 
manifested in the constant tendency to discuss the question of legal evidence of 
insanity, and the position of experts as witnesses. On the latter question Judge 
Calvin made some weighty suggestions. He said that the Medico-Legal Society 
had the opportunity of suggesting and promoting a much-needed reform in our 
present method of giving expert testimony, which was rather calculated to 
embarrass than aid courts in reaching a right conclusion, owing to the fact that 
experts are employed by the respective parties, and almost invariably, though 
perhaps sometimes unconsciously, become partisans, and because they are 
accustomed to give unqualified opinions as to the mental condition of persons 
in answer to hypothetical questions, which group together isolated acts of 
eccentricity, incoherence, or forgetfulness, wheyeas their answers should be 
qualified by the assumption that the facts supposed truly and faithfully repre- 
sent the characteristics and conduct of the person suggested; for it was quite 
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possible so to group his exceptional peculiarities of widely different periods as 
to make the most sane of men appear to have been of unsound mind; whereas 
a right judgment required that the alleged peculiarities and exceptional conduct 
should be taken with his countervailing normal conduct and characteristics, and 
that their due significance should be assigned to each. 


As a remedy for the present faulty and unsatisfuctory method, he suggested 
that the courts should be empowered to appoint experts for the case, to whom 
should be submitted the questions, which should embrace a substantial state- 
ment of the facts as claimed to have been proven by the respective parties, and 
their answers taken upon the several assumptions; then experts would not be 
subjected to partisan ‘ coaching,” or tempted to assume the champicnship of 
either side of the case, but would stand indifferent, with nothing but their 
learning, their skill, and their respect for truth to influence their opinion. 


NOTES OF EXCHANGES. 


The Law Times, London, Dec. 24, 1881. 

Duress.— Payment under Protest. — “It is always welcome news to the gen- 
eral public when some new method of evading extortion is discovered and enforced in the 
courts of law. The late decision, therefore, in Lugard v. Biggs, by Justices Grove and 
Lopes, will be hailed with satisfaction, though whether in the future it will be considered 
as a binding authority must be doubtful. The plaintiff, who was an officer in the army, 
had been staying at the defendant’s hotel for some days at the time of the late Windsor 
review. When his bill was presented to him for payment prior to his departure he com- 
plained of the charges, but the defendant refused to alter them. The plaintiff then paid 
the bill under protest, and subsequently brought an action to recover the amount of the 
overcharges. At the trial the county court judge found as a fact that the charges were 
excessive ; and he also held, as a matter of law, that the plaintiff must be considered to 
have known that the defendant could, if he wished, have detained his luggage supposing 
he had refused to pay the bill. No evidence, however, was offered to show that the 
plaintiff, at the time of the dispute about the amount of the charges in the bill, had any 
luggage on the defendant’s premises, or that the defendant either detained or made any 
threat to detain the plaintiff's luggage if he refused to pay those charges. On these facts 
the case came before Justices Grove and Lopes, who held that the plaintiff was entitled 
to recover the amount of the overcharges sued for by him. This decision, we venture to 
think, goes very much further than any decided case has yet gone. As a general rule, 
money paid with a full knowledge of the facts cannot be recovered back. To this rule, 
however, as might have been expected, numerous exceptions are to be found, and it 
seems possible to group these exceptions under two heads, namely, where money has 
been obtained (1) by fraud, (2) by duress, either actual or constructive. A familiar 
instance of the first class of exceptions is afforded by the case of Duke of Cadaval v. Col- 
lins, 4 A. & E. 858, where it was held that the plaintiff could recover back from the de- 
fendant a sum of money paid to him in order to avoid a fraudulent arrest with which the 
defendant threatened the plaintiff. The cases also with regard to actual duress are 
clear ; Mr. Justice Coleridge, in his judgment in Ashmole v. Wainwright, 2 Q. B. 837, 
remarking, ‘I never doubted that an action for money had and received might be main- 
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tained to recover money paid on the wrongful detainer of goods.’ With regard, how- 
ever, to what constitutes what may be called constructive duress the law is not quite so 
plain, One class of cases establishes the rule beyond doubt that, where a man is entitled 
to the exercise of a legal right on payment of a certain sum, if he is obliged to pay a 
larger sum for the exercise of that right he is entitled to recover the overcharge in an 
action for money had and received, 

“The cases of Barker v. The Great Western Railway, 7 M. & G. 253, and Steele v. 
Williams, 8 Ex. 625, are good illustrations of this rule. In the former case the railway 
company charged the plaintiff more than they were entitled to do for carrying his goods, 
and in the latter the defendant, colore officii as the parish clerk, extorted a larger fee than 
he was by law entitled to charge for extracts from the parish register. In both cases 
the plaintiffs were held to be entitled to recover the amount of the overcharge. In- 
stances of another kind of constructive duress are afforded by the cases of Fraser v. Pen- 
dlebury, 31 L. J. 1, C. P., Smith v. Bromley, 2 Doug. 695, and Smith v. Cuff,6 M. & 
Sel. 160. The principle of these cases is, that a person who has paid money in order 
to induce another not to withhold something which he is not entitled to withhold may re- 
cover the money back. Lord Mansfield, in one of those cases, remarks, ‘ If a man makes 
use of what is in his own power to extort money from one in distress, it is certainly 
illegal and oppressive ;’ and Mr. Justice Williams says: ‘ Where a demand is made by 
a mortgagee who refuses to transfer unless his demand is satisfied, this, though not duress 
in the strict legal sense of the term, constitutes a state of circumstances under which the 
money so paid may be recovered back.’ It must be noticed that in all these cases there 
was either an actual threat or an actual refusal, which the court interpreted as amount- 
ing to constructive duress. In the present case under discussion, however, there was 
nothing of the kind. It was not proved that the defendant either refused to allow the 
plaintiff to remove his luggage, or that he threatened to do so. In fact, it was not actu- 
ally found, though apparently it was assumed by the learned judges, that the plaintiff 
had any luggage in the hotel at the time of the dispute about the amount of the charges 
in the bill, which the defendant could have detained had he wished to do so. The de- 
cision, however, at any rate, goes the length of saying that it is sufficient to enable any 
one who pays money under protest to recover it back if the recipient had at the time of 
payment a power of duress which he might have exercised, even though as a fact he did 
neither exercise nor threaten to exercise it. This decision, we venture to think, goes 
further than any case yet decided ; and it will most undoubtedly reduce to an appreci- 
able degree the protection which the power of duress was intended to afford.” 


The Solicitors’ Journal and Reporter, London, Dee. 10, 1881. 
Long Terms and the Conveyancing Act. — Bankruptcy Law Reform, 
IL Parts III., IV. and V. follow in the next succeeding numbers. 


Ibid., Dec. 24, 1881. 
Commenting on Mr. Scoville’s lecture : — 


“ All we can say is, that it is well for Mr. Scoville that the trial and this little episode 
did not occur on this side of the Atlantic. Mr. Skipworth will be able to testify that 
the cost of like proceedings here is somewhat heavy, — not less than a fine of £500, and 
a sentence of three months’ imprisonment, inflicted by summary order of coart. But 
it is probable that the law of contempt of court has not yet reached in America the 
development it has received here in recent years. American judges probably do not 
think it worth while to notice comments of fanatical adherents of a defendant, and have 
probably no great sympathy with the exercise of an irresponsible power of punishment 
by the very tribunals whose conduct is called in question.” 


avr 
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The True Ground of Prescription discusses Angus v. Dalton, L. R. 
6 App. 740. 


Ibid., Dee. 31, 1881. 

Implied Warranty on Sale or Hire of Chattels. — The question here 
discussed was involved in the case of Robertson v. The Amazon Tug and 
Lighterage Co., L. R. 7 Q. B. D. 598, whether any implied warranty of the 
quality or condition of a specific chattel arises upon a contract for its hire. The 
affirmative view, maintained by Bramwell, L. J., in opposition to the ma- 
jority of the court, is upheld by the writer, who suggests that in all cases, 
whether of sale or hire of a chattel, the fact that the chattel is specific is only an 


element, though an important one, in determining whether there is an implied 
warranty. 


The Central Law Journal, St. Louis, Dec. 2, 1881. 
Power of Partners, II, by Heury Wade Rogers. Cases are cited. 


Ibid., Dee. 9, 1881. 

Some Cases on Discretion, by Charles Martindale. The following rule is 
given as “ probably as comprehensive a definition as can be deduced:” ‘‘ Where 
a person is left to his own choice or judgment, within the bounds of reason, jus- 
tice, and morality, uncontrolled by any superior authority or fixed rules.” It 


may, perhaps, be questioned whether so comprehensive a definition is of much 
assistance. 


Tbid., Dee. 16, 1881. 
Embezzlement, by Sheldon G. Kellog. Cases are cited. 


Delay in Applications to sell Realty for Debts of Decedents, by A. J. 
Donner. Cases are cited. 


The Right of a Prisoner to be Present at his Trial, by A. G. Me- 
Kean. Citation of cases. ‘‘ How far the case of misbehavior in court would 
apply to a person non compos mentis never seems to have been raised in any of 
these cases,” though it has been held that a prisoner may waive his right by 
acting in so violent a manner as to necessitate removal. 


Thid., Dee. 23, 1881. 

The Test of Citizenship of a Corporation within the Judiciary Article 
of the Constitution of the United States and the Judiciary Acts, by John 
F. Kelly. Cases are cited. 


The Effect of Coverture upon the Torts and Crimes committed by the 
Wife, by William L. Murfee, Jr. 


Thid., Jan. 6, 1882. 
Insanity. — Burden of Proof, by Henry Wade Rogers. This article gives 


a full list of cases, arranged according to States, without attempting to hold the 
balance between the two prevalent views. 
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The Law Journal, London, Dec. 10, 1881. 

The Contract of Sale by a Maker discusses the question whether a manu- 
facturer of goods not, on the one hand, of well-known reputation in the manufae- 
ture, but, on the other, not being a dealer in the goods, who enters into a contract 
for the sale of such goods, is bound to supply goods of his own manufacture. 
This question awaits the decision of the House of Lords in the case of Johnson 
v. Raylton. 


Ibid., Dec. 31, 1881. 

The Guiteau Case. — “ The becoming mode of trying a case like that of Guitean’s 
is a question raising difficulties, some of which are peculiar to the practice of American 
courts of law, and others would be shared by English courts in similar circumstances. 
In the United States a prisoner may have several counsel, each of whom will sometimes 
take an independent line of defence, if he think it to be to the common client’s interest ; 
and this laxity of practice is, it seems, extended to the case where the prisoner is partly 
defended by counsel and partly by himself. In England, if a prisoner defends himself, 
he can only have counsel to advise him, or, perhaps from a survival from the time when 
prisoners could have no counsel, to argue points of law. Although, however, an Eng- 
lish court would be free from the difficulty caused by the prisoner being also his own 
advocate, there would still be much embarrassment in dealing with a prisoner who is 
defended by counsel, but who is alleged to be insane, and constantly interrupts the pro- 
ceedings. A prisoner charged with felony cannot be tried in his absence, and physical 
coercion can only be used to prevent an escape. If the judge fail to impress the pris- 
oner with the necessity of proper behavior, the only resource would be to commit him 
for contempt, and adjourn the trial or discharge the jury. The jurisprudence of 
neither country ought to necessitate so circuitous and perhaps ineffective procedure, but 
the judge ought to have the power to remove the prisoner and proceed with the trial if 
he is of opinion that justice cannot be decorously administered in the prisoner’s pres- 
ence. The possession of this power would go far to check extravagances.” 


The Right Hon. Sir Robert Lush, Lord Justice of Appeal, died Dec. 27, 
1831, in the seventy-fifth year of his age. 


The New Jersey Law Journal, Somerville, N. J., December, 1881. 

The Examination in Writing for Admission to the Bar contains speci- 
men papers showing the nature of the questions put to an applicant on his 
examination in that State. 


The Western Jurist, Des Moines, Iowa, December, 1881. 

The Burden of Proof of Contributory Negligence in Actions for Per- 
sonal Injury, by N. B. Raymond, discusses some American authorities on the 
question of contributory negligence, giving special consideration to those cases 


where the plaintiff’s freedom from contributory negligence has been established 
without affirmative testimony to that effect. 


In the Legal Directory, attached to the Jurist (which purports to give a list of 
prominent attorneys in the various States), the compiler, in his desire to obtain 
the names of attorneys of long standing at the bar, has shown too much conser- 
vatism. This is quite noticeable in the case of Massachusetts, where the list 
gives the names of but three persons, two of whoin are Hon. Emory Washburn, 
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whose death occurred several years since, and Hon. Theophilus Parsons, who 
gave up the practice of the law many years ago. We have news of his death. 


American Law Record, Cincinnati, Ohio, December, 1881. 


The History of Law as a Branch of Politics, by Frederick Pollock. From 
The Fortnightly Review. 


The Albany Law Journal, Albany, N. Y., Dec. 3, 1881. 
Idem Sonans. Many American cases are cited. 
Ibid., Dec. 10, 1881. 
Obstruction of Streets and Sidewalks cites many English and 
can cases. 
Ibid., Dec. 17, 1881. 
Professional Etiquette and Professional Misconduct, by W. H. Whit- 
taker, of Cincinnati. ; 
Ibid., Dec. 24, 1881. 
“Maritime Law,” what is it? by Z. A. Lash, of Ottawa, Canada. 
Tbid., Jan. 2, 1882. 


Intemperate Habits cites American cases to show the interpretations which 
this phrase has received. 


Ameri- 


Southern Law Review, St. Louis, Mo., December-January, 1881-1882. 

Liability of Real Estate for the Debts of Deceased Persons, by Hon. 
J. G. Woerner, deals with the subject at common law and under the statutes 
of ost of the States of the Union, with the manner and results of the adininis- 
trator’s sale, the prerequisites to the order of sale, what interest in lands may be 
sold, the duties of the administrator in selling, the application of the proceeds, 
the rights and liabilities of the purchaser, and the validity of the sale in col- 
lateral actions. The citation of American cases is very full. 


Exemplary Damages, by Samuel Maxwell, cites some of the leading cases 
for and against the doctrine, and contends for “ the injustice, if not unconstitu- 
tionality, of the rule allowing the same.” So far as courts base the doctrine 
solely upon the fraud, malice, gross negligence, or oppression of the defendant, 
they seem to us to lay themselves fairly open to the charge of inflicting a pen- 
alty upon the defendant without giving him the privileges to which he is en- 
titled under the criminal law, — indictment by grand jury, proof of his offence 
beyond a reasonable doubt, &c. But so far as they give damages for injury to 
the plaintiff's feelings, affections, and sensibilities, which are particularly hurt 
by fraud, malice, gross negligence, and oppression, their decisions seem to be 
sound, On that theory, however, which includes the great majority of the cases 


of “exemplary ” or “ vindictive” damages, those terms become misnomers and 
are misleading. 


Dies non Juridicus, by Thomas W. Pierce, is an interesting summary of the 


Sunday law, both common law and statute, showing its historical origin and 
citing cases. 
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Accused Persons as Witnesses in their own Behalf cites cases, and 
Insanity as a Defence discusses the questions suggested by the Guiteau case, 
without citations. 


Suggestions on the Proper Enactment of a Bankrupt Law, by A. E. 
Pillsbury, recommends the ‘ Lowell” Bill as preferable to the proposition that 
bankrupt estates should be administered under the ordinary equity procedure of 
the United States District Court. 


CORRESPONDENCE. 


The Reissue Question. — A Reply to Mr. Baldwin. 


Mr. BALpwin’s article, published in the January number of The American 
Law Review, and circulated in pamphlet form, has perhaps ceased to be valu- 
able, except as a scholarly review of a number of important cases. We have no 
apology to offer for taking advantage of the “ inviting opportunity ” to reply to 
it, especially in view of the fact that the paper is buoyed up by an unusual 
measure of confidence, which ripens into what is little short of a very vigorous 
protest. 

A number of the criticisms upon the article that is reviewed are not without 
foundation ; but it is to be borne in mind that it was assumed that the generali- 
zations — some of which, if taken literally, appear to be unguarded — were 
thought to be addressed to lawyers who had read the cases referred to, and who 
had a knowledge of the grounds upon which they were decided scarcely less 
accurate than that of the learned reviewer. But the existence of a mountain 
cannot be reasoned away by proving that there are mole-hills on its surface, 
however certainly it may be demonstrated that the mole-hills exist, and however 
large they may seein to the industrious observer. 

It would not be difficult to show that Mr. Baldwin’s construction of perhaps 
every case he attempts to explain is weakened by his manifest anxiety to adapt 
it to the purpose of his argument. 

Thus, referring to Russell v. Dodge, particular exception is taken to the fact 
that the language of the court is quoted in part ouly. There might be force in 
this suggestion, were it not that precisely the same language is detached from 
the opinion by its distinguished author, Mr. Justice Field, in the case of the 
Giant Powder Co. v. California Vigorit Powder Co., and made what is tanta- 
mount to a postulate upon which the advanced views of that important case are 
rested. In Russell v. Dodge, Mr. Justice Field, by way of summarization, said: 
“The object of the law was to enable patentees to remedy accidental mistakes,} 
and the law was perverted when any other end was secured by the reissue ;” 
and in the Powder Company case, just referred to, after stating the fact that 
there was no foundation for the pretence that the original patent was invalid 


1 The italics used in this article do not occur in the originals. 
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from any “ defect of description,” he concludes his discussion by saying : ‘‘ There 
was, therefore, nothing to correct by a reissue according to the decision of Rus- 
sell v. Dodge.” 

It is quite apparent that Mr. Justice Field and Mr. Baldwin entertain different 
views in respect of the decision of the court: it cannot be shortsighted or im- 
proper to prefer the deductions of the former. 

In the case of Swain Turbine Co. v. Ladd, the statement that the decision is 
to the effect that a patentee may not také a reissue in which a device of a sub- 
ordinate character is divorced from its relation to other devices, and made the 
subject of a generic claim, is answered chiefly by a number of robust contradic- 
tions. We think the language of the opinion fairly sustains the generalization 
to which exception is taken ; and if the two horns of the decision, which are 
twisted into one by the learned reviewer, are separated, it will be found that the 
difference between the view he advocates and that which he condemns is of little 
consequence. 

“Finally,” he continues, ‘the court did not say the invention which was 
originally patented involved the use of the wheel and apparatus in connection with 
each other.” What the court did say was as follows: ‘‘ The original specifi- 
cation, drawing, and model all agree in describing a specific wheel and associated 
apparatus.” And again: “ The claim of the patent was threefold .. . sec- 
ondly ; for the arrangement of the guides, the cylindrical gate, and the annular 
chamber as wnitedly related to the wheel.” And again: ‘A wheel was de- 
scribed; but it was a wheel made after a particular pattern or form, and adjusted 
to a particular apparatus for the reception and discharge of the water.” 

As in the case of Russell v. Dodge, it is plain either that Mr. Baldwin read the 
opinion hastily, or else preferred to deal with microscopic differences rather than 
substantial ones. 

The reasoning in respect of the other cases may be measured by that which is 
used in connection with those above mentioned ; but it would be overtaxing the 
reader’s patience to follow the many-threaded discourse to its end. It is enough 
for the purposes of the present occasion to say that Mr. Baldwin’s view is that 
“a more critical analysis will show that instead of drifting away from the rule 
announced in the case referred to (Seymour v. Osborne), the Cireuit Courts and 
the Supreme Court have uniformly kept it in view and steadfastly adhered to 
it.” In another place it is said: ‘‘ We think it has been fully demonstrated that 
the earlier constructions remain unchanged.” 

And after taking his readers through the intricacies of the cases which had 
been mentioned as containing language that pointed to a change in the tendency 
of the thought of the bench, he brings them at last safely in sight of land, 
where they are assured that they may contemplate with equanimity the not 
even remote possibility of a disturbance of the placid waters in which their crafts 
can be moored. 

It is perhaps a fair deduction that the final arrival in port is to be taken as 
proof that the reviewer had been at sea; but those most anxious to agree with 
him will be comforted by the assurances of the rhetorical climax with which the 
protracted journey ends, which seems to obliterate all recollection of the narrow 
escapes that but for courage and good pilotage might have resulted in disaster. 
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The closing paragraph is a noteworthy one; we reproduce it here: — 

“« An accurate estimate of what has been decided will allay the fears excited 
by Mr. Cox’s article. Honest patentees and owners of honest patents may con- 
template with equanimity their meritorious reissues riding at anchor, under the 
lee of the Supreme Court, in the unruffled roadstead of Seymour v. Osborne.” 

In the light of the latest decisions, it is unfortunate that Mr. Baldwin was not 
so far impressed with the possibility of approaching developments as tu in some 
way qualify the expression of his faith in his convictions. It is difficult to 
understand how he could have ignored the fact that the judges of the Circuit 
Courts have for months felt embarrassed by the manifestly unsettled condition 
of the law, and that neither the bench nor bar had failed to perceive the palpable 
fact that the court of last resort was contemplating the announcement of a depart- 
ure of some sort from what were understoud to be existing rules. 

Perhaps before the discovery of the unruffled roadstead had become so far an 
accomplished fact as to be committed to writing, the learned District Judge for 
the Eastern District of Michigan, in a well-cousidered case (20 Official Gazette, 
1663), expressed himself as being compelled to rule that a reissue was invalid, 
although the original showed every element which had been claimed in the re- 
issue. In his opinion he uses the following language: ‘‘ Now, if it be true that 
the patentee may claim in his reissue anything which was suggested in the 
drawings of his original patent, this reissue is valid; but if he is confined to 
what he declares is his invention in his original patent, then it is invalid.” 
After considering the cases referred to by Mr. Baldwin, Judge Brown concludes 
that he is compelled to hold the expanded claims to be void. 

It will be found by an examination of this opinion, which is plainly the result 
of mature reflection, that its learned author emphatically negatives not only the 
view advanced by Mr. Baldwin in respect of the position of the appellate tribu- 
nal, but also a number of the reviewer's explanations of the principal cases 
which are discussed. It is especially to be regretted that the vigorous periods 
of which we complain were not tempered with a view to the possibility of their 
becoming painfully comprehensive. 

But not only has the steadfastness of the Cireuit Courts given way since Mr. 
Baldwin’s article was published, it is not going too far to say that the Supreme 
Court has substantially assumed a position not less advanced than that pointed 
out as the one toward which it was tending. 

In the case of Miller v. Bridgeport Brass Company, No. 31, October Term, 
1881, Mr. Justice Bradley, speaking for an undivided court, delivered an opin- 
ion which is in the broadest sense antagonistic to whatever of philosophy or 
logic there may be in Mr. Baldwin’s view. There can be no excuse for failing 
to see that this carefully written paper is a perfectly natural and logical step in 
the direction which had heretofore been indicated. 

It may be true that the court, in the exercise of its wisdom as well as 
knowledge, has strengthened its hold upon the subject by giving additional rea- 
sons, but it is none the less certain that a construction is placed upon the stat- 
utes different from that which was announced in Seymour v. Osborne. 

Referring to the purpose for which the provisions concerning reissues were 
enacted, the court says : — 

VOL Ill. —N. 8. 12 
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“ Now, in view of the fact that a reissue was authorized [by the earlier statutes} for 
the correction of mistakes in the specification before a formal claim was required to be 
made ; and of the further fact that, when such formal claim was required, express power 
was given to grant a reissue for the purpose of making the claim more narrow than it 
was in the original, without any mention of a reissue for the purpose of making the 
claim broader than it was in the original, — it is natural to conclude that the reissue of 
a patent for the latter purpose was not in the mind of Congress when it passed the laws 
in question.” 


But the reader will be better satisfied with his own examination of the conclu- 


sions of the court, in view of which the substance of the entire opinion is pre- 
sented : — 


“Epwarp Mitier & Compayy, Appellants, v. Tue Bripcerort Brass 
Company. 

“ Appeal from the Circuit Court of the United States for the District of Connecticut. 

“Mr. Justice Brapvey delivered the opinion of the court. 

“ This is a suit brought to restrain the infringement of a patent, and for an account 
of profits, &c. The patent was for an alleged improvement in lamps, and was originally 
granted to Joshua E. Ambrose, Oct. 16, 1860, for fourteen years, and was extended for 
seven years longer. It was twice surrendered and reissued, — once in May, 1873, and 
again in January, 1876. The court below dismissed the bill on the ground that the 
second reissue, on which the suit was brought, was not for the same invention which 
was described and claimed in the original patent. We agree with the Circuit Court in 
the conclusion to which it came. The original patent described a combination of de- 
vices, amongst other things, two domes or reflectors, one above the other, elevated above 
a perforated cap through which a wick tube and a vapor tube ascended. It was claimed 
that this combination of devices, especially including the two domes, which admitted the 
external air between them for producing a more perfect combustion, would make a lamp 
which, without a chimney, and without danger of explosion, would burn those hydro- 
carbons which are volatile and contain an excess of carbon. The invention proved a 
failure, but it was found that the use of one of the domes (and the other parts), with the 
restoration of the chimney, would be a real improvement; and both plaintiff and de- 
fendant made such lamps in large quantities. Fifteen years after the original pat- 
ent was granted, the patentee (or rather his assignee) discovers that the improved 
lamp was really a part of his origina! invention, and that by inadvertence and mistake he 
had omitted to claim it. We think, however, that the court below was clearly right in hold- 
ing that the invention specitied in the second claim of the reissued patent (which is the 
one in question here) is not the same invention which was described and claimed in the 
original patent. The latter was for a double dome without a chimney, the peculiarity 
of the supposed invention being the use of the double dome as a means of dispensing 
with the chimney. The reissue is for a single dome with a chimney. It is not only obvi- 
ously a different thing, but it is the very thing which the patentee professed to avoid and 
dispense with. 

“But there is another grave objection to the validity of the reissued patent in this 
case. It is manifest on the face of the patent, when compared with the original, that the 
suggestion of inadvertence and mistake in the specification was a mere pretence ; or, if 
not a pretence, the mistake was so obvious as to be instantly discernible on opening the 
letters-patent, and the right to have it corrected was abandoned and lost by unreasonable 
delay. The only mistake suggested is, that the claim was not as broad as it might have 
been. This mistake, if it was a mistake, was apparent upon the first inspection of the 
patent, and if any correction was desired, it should have been applied for immediately. 
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“These afterthoughts, developed by the subsequent course of improvement, and in- 
tended by an expansion of claims to sweep into one net all the appliances necessary to 
monopolize a profitable manufacture, are obnoxious to grave animadversion. The pre- 
tence in this case that there was an inadvertence and oversight which had escaped the notice 
of the patentee for fifteen years is too bald for human credence. He simply appealed from 
the judgment of the office in 1860 to its judgment in 1876; from the commissioner and 
examiners of that date, to the commissioner and examiners of this; and upon a matter 
that was obvious on the first inspection of the patent. Ifa patentee who has no correc- 
tions to suggest in his specification, except to make his claim broader and more compre- 
hensive, uses due diligence in returning to the Patent Office, and says, ‘I omitted this,’ 
or ‘ My solicitor did not understand that,’ his application may be entertained, and, on a 
proper showing, correction may be made. But it must be remembered that the claim of 
a specific device or combination, and an omission to claim other devices or combinations 
apparent on the face of the patent, are, in law, a dedication to the public of that which is 
not claimed. It is a declaration that that which is not claimed is either not the patentee’s 
invention, or, if his, he dedicates it to the public. This legal effect of the patent cannot 
be revoked unless the patentee surrenders it and proves that the specification was framed 
by real inadvertence, accident, or mistake, without any fraudulent or deceptive inten- 
tion on his part; and this should be done with all due diligence and speed. Any unneces- 
sary laches or delay in a matter thus apparent on the record affects the right to alter or 
reissue the patent for such cause. If two years’ public enjoyment of an invention with 
the consent and allowance of the inventor is evidence of abandonment, and a bar to 
an application for a patent, a public disclaimer in the patent itself should be construed 
equally favorable to the public. Nothing but a clear mistake, or inadvertence, and a 
speedy application for its correction, is admissible when it is sought merely to enlarge 
the claim.” 


After examining the different enactments of Congress providing for reissues, 
his Honor continues : — 


“Now, in view of the fact that a reissue was authorized for the correction of mis- 
takes in the specification before a formal claim was required to be made, and of the 
further fact that when such formal claim was required express power was given to 
grant a reissue for the purpose of making a claim more narrow than it was in the origi- 
nal, without any mention of a reissue for the purpose of making a claim broader than it 
was in the original, it is natural to conclude that the reissue of a patent for the latter 
purpose was not in the mind of Congress when it passed the laws in question. It was 
probably supposed that the patentee would never err in claiming too little. Those who 
have any experience in business at the Patent Office know the fact, that the constant 
struggle between the office and applicants for patents has reference to the claim. The 
patentee seeks the broadest claim he can get. The office, in behalf of the public, is 
obliged to resist this constant pressure. At all events, we think it clear that it was 
not the special purpose of the legislation on this subject to authorize the surrender 
of patents for the purpose of reissuing them with broader and more comprehensive 
claims, although, under the general terms of the law, such a reissue may be made 
where it clearly appears that an actual mistake has inadvertently been made. But, 
by a curious misapplication of the law, it has come to be principally resorted to for 
the purpose of enlarging and expanding patent claims. And the evils which have 
grown from the practice have assumed large proportions. Patents have been so ex- 
panded and idealized, years after their first issue, that hundreds and thousands of me- 
chanics and manufacturers, who had just reason to suppose that the field of action was 
open, have been obliged to discontinue their employments, or to pay an enormous tax 
for continuing them. 
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“Now whilst, as before stated, we do not deny that a claim may be enlarged in a re- 
issued patent, we are of opinion that this can only be done when an actual mistake has 
occurred, — not from a mere error of judgment (for that may be rectified by appeal), 
but a real bona fide mistake, inadvertently committed ; such as a court of chancery, in 
cases within its ordinary jurisdiction, would correct. Reissues for the enlargement of 
claims should be the exception and not the rule. And when, if a claim is too narrow, 
that is, if it does not contain all that the patentee is entitled to, the defect is ap- 
parent on the face of the patent, and can be discovered as soon as that document is 
taken out of its envelope and opened, there can be no valid excuse for delay in asking 
to have it corrected. Every independent inventor, every mechanic, every citizen, is 
affected by such delay, and by the issue of a new patent with a broader and more com- 
prehensive claim. The granting of a reissue for such a purpose, after an unreasonable 
delay, is clearly an abuse of the power to grant reissues, and may justly be declared 
illegal and void. It will not do for the patentee to wait until other inventors have pro- 
duced new forms of improvement, and then, with the new light thus acquired, under 
pretence of inadvertence and mistake, apply for such an enlargement of his claim as to 
make it embrace these new forms. Such a process of expansion carried on indefinitely, 
without regard to lapse of time, would operate most unjustly against the public, and is 
totally unauthorized by the law. In such a case, even he who has rights, and sleeps 
upon them, justly loses them. 

“ The correction of a patent by means of a reissue, where it is invalid, or inoperative 
for want of a full and clear description of the invention, cannot be attended with such 
injurious results as follow from the enlargement of the claim. And hence a reissue 
may be proper in such cases, though a longer period has elapsed since the issue of the 
original patent. But in reference to reissues made for the purpose of enlarging the 
scope of the patent, the rule of laches should be strictly applied; and no one should be 
relieved who has slept upon his rights, and has thus led the public to rely on the im- 
plied disclaimer involved in the terms of the original patent. And when this is a matter 
apparent on the face of the instrament, upon a mere comparison of the original patent 
with the reissue, it is competent for the courts to decide whether the delay was unrea- 
sonable, and whether the reissue was therefore contrary to law and void. 

“We think that the delay in this case was altogether unreasonable, and that the 


patent could not lawfully be reissued for the purpose of enlarging the claim and ex- 
tending the scope of the patent. 


“The decree of the Circuit Court is affirmed.” 


It is not to be doubted that in this case, as in those which Mr. Baldwin (we 
may be pardoned for saying) has sought to “ idealize,” the reissue was held to 
be for a different invention from that which was the subject of the original pat- 
ent; but even so important a circumstance will hardly be regarded as a suffi- 
cient reason to conclude that so lucid a writer as Mr. Justice Bradley did not say 
what he meant, or mean what he said, as has been intimated by less thoughtful 
persons than Mr. Baldwin, in respect of the language of earlier opinions fore- 
shadowing the coming departure. This would now be “ too bald for human 
credence.” 

It is not improbable that after reading the latest opinions Mr. Baldwin will 
realize that his bolts have been aimed too high, and have fallen where he could 
not have anticipated. He may even be ready to countenance whatever will tend 
to bring about a reform; unless the honest patentees and owners of honest pat- 
ents whom he represents prefer to permit their reissues to ride at anchor till they 
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sink in the unruffled roadstead of the past. If, however, they should conclude 
to ship their anchors, with a view to reaching the shores of the present, the 
squadron that bears down through the troubled waters will be in charge of a 
commander who will render efficient service, however averse he may be to dis- 
carding the old chart and compass. 

And yet it is not impossible that, while few entertain any doubt as to Mr. Bald- 
win’s eminent ability as a lawyer, there may be timid persons who will question 
his capacity in nautical affairs, even though the crafts which he sails are reissued 
patents. It requires no great stretch of the imagination to picture the master 
of some unfortunate reissue drifting on the seas of Michigan, exclaiming, with 
Mr. Baldwin’s article before him, — ; 


“ And the stately ships go on 
To their haven under the hill ; 
But oh for the touch of a vanish’d hand, 
And the sound of a voice that is still!” 


Scarcely more difficult is it to imagine the learned reviewer, in an oil-cloth 
jacket that defies the storm, contemplating through his glass a not wholly 
undisturbed roadstead in the distance, and following the Laureate’s inspiration 
tw its close : — 


“ Break ! Break! Break ! 
At the foot of thy crags, O sea! 
But the tender grace of a day that is dead 
Will never come back to me.” 


New York, N. Y. 


Position of the Supreme Court in Relation to the Doctrine of 
Reissues. 


In current discussions, and even in a late ruliug of the Circuit Bench, there 
appears to be a serious misapprehension of the actual position of the Supreme 
Court in relation to reissued patents. 

Referring to the case of Wilson v. Coon, in which Judge Blatchford — that 
clear-headed and sensible patent lawyer —took occasion to criticise construc- 
tions placed upon the views of Mr. Justice Field, as announced on the circuit in 
The Giant Powder Co. v. The California Vigorit Powder Co., a recent writer 
in The American Law Review} says : — 


“ Indeed, since the subject was examined by Judge Blatchford, the Supreme Court 
has given expression to views of a more advanced character than those which he found 


it difficult to explain away, which carry the subject to a point where the next step must 
take the court fairly across the line.” 


The point of discussion, it may be mentioned, for the benefit of lay readers, — 
and it is one which has created much needless alarm among mavufacturers 
whose business is built upon reissued patents, —is the apprehension, based 

1 The American Law Review for November, 1881. 


| 
R. 


170 REVIEW OF THE MONTH. 


upon certain dicta of Justices Field and Bradley, of the Supreme Court, that the 
established doctrine of reissues is to be overturned, and a more stringent con- 
struction of the statute enforced, under which it will be held as the law, that if 
an original patent is legally a valid instrument, irrespective of its sufficiency to 
cover what may be the real invention, the reissue is void ; and that a patentee 
must be confined strictly in reissue to what is claimed in the original patent, 
irrespective of such further invention as may be referred to in the specification 
or exhibited in the drawings or model. That these are the views of Justices 
Field and Bradley may possibly be true; but that they do not fairly represent 
the opinion of the Supreme Court is susceptible, we think, of demonstration. 

In the first place, those who express alarm at what they suppose to be the 
tendency of the court of last resort on this subject appear to ignore entirely 
the fundamental principles on which the doctrines are built, and to suppose 
that the statute authorizing reissues is simply one of arbitrary grace on the 
part of the legislature, to be construed strictly as having no foundation in 
common right and justice. 


This is a serious error, and one into which the learned writer referred to 
seems to have fallen. He says : — 


“The words ‘inadvertence, accident, or mistake’ may be sufficiently comprehensive 
to embrace every conceivable species of blunder, omission, or accident ; but, when read 
in connection with their contexts, they appear on their face to have been intended to 
bear a special meaning, such as has been placed upon them by Justices Field and 
Bradley, rather than that which made them tantamount to a provision for an enlarged 
grant to be issued for the purpose of expanding a valid instrument.” 


The privilege of reissue is but the exercise of that common right which 
equity has always sanctioned, —the reformation of a defective contract. It was 
recoguized and enforced prior to the passage of the statute by the most dis- 
tinguished jurists who ever graced our Supreme Bench, upon the broad and 
obviously wise and just doctrine, that as a patent is a contract between the 
inventor and the public, and as the system is founded upon and certainly tends 
to promote the highest interests and welfare of the republic, the patent law 
should receive a most liberal interpretation in favor of the inventor, who has, 
upon the faith of its promises, disclosed his invention to the public. 

The question of reissue first came before the Supreme Court in 1882, in 
Grant v. Raymond.? 

In this case Chief Justice Marshall, basing the decision upon the ground of a 
wise public policy, declaring that ‘‘to promote the progress of the useful arts 
is the policy of every enlightened government,” calls attention to the fact that 
the passage of the patent laws in pursuance of the constitutional provision was 
one of the first steps of Congress after its organization under the Constitution, 
and proceeds to hold the reissue of a defective patent valid and lawful as a 
matter of common right and common law. He says: — 


“Tt cannot be doubted that the settled purpose of the United States has ever been 
and continues to be, to confer on the authors of useful inventions an exclusive right in 
their inventions for the time mentioned in the patent. It is the reward stipulated for 


1 6 Pet. 218. 
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the advantages derived by the public for the exertions of the individual, and is intended 
as a stimulus to those exertions. The laws passed to give effect to this purpose ought 
to be construed in the spirit in which they are made, and to execute. the contract fairly 
on the part of the United States, where the full benefit has been received, if this can be 
done without transcending the intention of the statute, or countenancing acts which are 
fraudulent or may prove mischievous. 

“The public yields nothing which it has not agreed to yield ; it receives all it has 
contracted to receive. The full benefit of the discovery, ufter the enjoyment by the dis- 
coverer for fourteen years, is preserved; and for his exclusive enjoyment of it during 
that period the public faith is pledged. 

“ That sense of justice and right which all feel pleads strongly against depriving the 
inventor of the compensation thus solemuly promised because he has committed an 
inadvertent or innocent mistake.” 


In deference to the obvious justice of these principles, and to place the matter 
beyond the reach of possible changes in the views of courts, the reissue act 
was passed a few months after (July, 1832), embodying even the language 
as well as the views of Chief Justice Marshall, and including “ inadvertence” 
as a ground of reforming the contract, in addition to the common equitable 
grounds of “ accident” aad “ mistake.” There can be no question as to the 
liberality intended by the legislature toward inventors at a time when the hills 
and woods of our vast domain were just beginning to echo the songs of steam, 
and the wisdom of great statesmanship foreheard the busy huin of industry 
which, in less than half a century, should place us in the frout rank among the 
nations of the earth in possessing all the blessings of an industrial civilization. 

The views of Chief Justice Marshall were reiterated by Justice Story in 
the case of Philadelphia and Trenton Railroad Co. v. Stimpson? (1840), and 
by Justice McLean in the case of Stimpson v. Westchester Railroad Co.? 
(1846); both cases holding the action of the Commissioner of Patents, in 
accepting the surrender and granting the reissue, to be prima facie correct and 
just. 

In the latter case the court says : — 


“ As in granting a renewed patent the officers of the government act under the pro- 
visions of the statute, their decisions must be prima facie evidence that the claim for 
renewal was within the statute. . . . And we suppose that the inquiry in regard to the 
surrender is limited to the fairness of the transaction.” 


In whatever manner the mistake or inadvertence may have occurred is imma- 
terial. The action of the government in renewing the patent must be con- 
sidered as closing this point, and leaving open for inquiry the question of fraud 
ouly. 

Eight years later the question was again before the Supreme Court, squarely 
on the issue whether inventions shown but not claimed in the original patent 
could be embraced in the claims of a reissue. 

In this case — Battin v. Taggert *— the original patent claimed as the inven- 
tion the combination of a coal-breaker and screen, in a particular arrangement. 
In the reissue the invention was claimed to be, not for a combination of these 
elements, but for the construction of the rollers which constituted the coal- 
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breaker, omitting the screen entirely. This case, therefore, presented the ques- 
tion of enlargement or ‘‘ expansion” of the original patent; and the objection 


was strongly urged that those matters shown but not claimed in the original 
were dedicated to the public. 


Justice McLean, in delivering the opinion, said : — 


“Whether the defect be in the specification or claim, the patentee may surrender 
his patent, and by amended specification and claim cure the defect. 

“So strongly was this remedy of the patentee recommended by a sense of justice and 
of policy that this court, in the case of Grant v. Raymond, sustained a corrected and 
reissued patent before any legislative promise was made on the subject. . . . How much 
stronger in a case under the statute, which secures the rights of a patentee by a sur- 
render, and declares the effect of the reissue and corrected patent. By the defects pro- 
vided for in the statute, nothing passes to the public from the specifications or claims 
within the scope of the patentee’s invention. .. . He (the patentee) had a right to restrict 
or enlarge his claim, to give it validity and effectuate his invention.” 


Nearly ten years later, in the case of Burr v. Duryee,! decided in 1863, the 
question again came before the Supreme Court on a patent palpably and grossly 
expanded beyond the real invention of the patentee. (In this case the original 


patent for a machine had been reissued and expanded to cover a process.) 
Here the court feel constrained to say : — 


“The practice of surrendering valid patents, and of granting reissues where the 
original was neither inoperative nor invalid, and where the specification was neither 
defective nor insufficient, the purpose being only to insert in the reissue expanded or 
equivocal claims, is a great abuse of the privileges granted by the act.” 


Certainly no exception could be taken to the ruling of the court upon the case 
before it, nor to the obviously just limitation announced in respect to the privi- _ 
lege conferred by the statute. To surrender a patent neither defective nor | 
insufficient, for the purpose solely of obtaining an unlawful advantage by reissue, 
is manifestly an abuse of the act, and is properly condemned. 

But the condemnation of such abuse indicated no intention to recede from the 
well-established liberal rules of construction as to reissued patents generally ; 
for in Morey v. Lockwood,? decided soon after (1868), the court again reaffirmed 
the original doctrine, and held the inventor especially entitled to broaden his 
claims on reissue, where the action of the Patent Office had induced him to 
accept narrower claims than he originally demanded. 

In Rubber Co. v. Goodyear* (1869), the doctrine is again reaffirmed, citing 
Battin v. Taggert with approval. But the question being again carefully 
reviewed in the leading case of Seymour v. Osborne* (1870), it was again 
determined that while interpolations of new features, ingredients, or devices 
could not be permitted in a reissue, yet the claims might be enlarged to cover 
anything ‘described, suggested, or substantially indicated in the original speci- 
fications, drawing, or Patent Office model ;” and, further, that the action of the 
commissioner in accepting a surrender and granting a reissue is final and con- 
elusive, and nothing is examinable in the reviewing court but the question of 
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identity of invention, arising as matter of legal construction upon comparison 
of the original and reissued patents. 

The opinion was delivered by Justice Clifford, who took occasion to declare, 
as had been before declared by the older jurists of the Supreme Bench, that: — 


“ Letters-patent are not to be regarded as monopolies created by the executive 
authority at the expense and to the prejudice of all the community except the patentees, 
but as public franchises granted to inventors, . . . securing to them the right to use 
their own inventions for a limited period, as tending to promote the progress of science 
and the useful arts, and as a measure of compensation to the inventors for their toil and 
expense in making the inventions, and reducing the same to practice for the public 
benefit, as contemplated by the Constitution and sanctioned by the laws of Congress.” 


This case seems to have been considered as finally and conclusively settling 
the doctrine of reissues by the courts and the public; and the supposed “ rest- 
iveness on the part of the judges which has manifested itself at frequent 
intervals,” as asserted by the writer of the article referred to, will be found, if it 
exist at all, to be confined exclusively to two, or at most three, members of the 
Supreme Bench. 

The first of these decisions referred to in said article — that of Justice Bradley, 
in Carlton v. Bokee? (1873) — was upon a patent manifestly expanded beyond 
the real invention, as in Burr v. Duryee. Yet in the latter case, as well as the 
former, the court carefully sustained the patent, by construing the claim with 
proper limitations. Here, again, the criticism of Justice Bradley upon the 
“ingenious attempts to expand a simple invention into an all-embracing claim, 
broad enough to cover antecedent inventions,” is fully warranted by the case in 
hand. But in Klein v. Russell,? decided the very same year, the court clearly 
reaffirm their adherence to the established doctrine, holding (1) that a reissue 
is prima facie for the same invention as the original; (2) that courts should 
proceed in a liberal spirit to sustain the construction claimed by the patentee, if 
possible ; and (3) that this applies quite as strongly to a reissue as to an 
original patent. The opinion in this case was delivered by Justice Swayne, 
Justice Field dissenting upon grounds not stated. 

Three years later, in Russell v. Dodge, Justice Field took occasion to renew 
the criticism of Justice Bradley, in Klein v. Russell, by a dictum which, if con- 


strued as read by the writer in question, would be clearly unsupported by the 
existing law. The language is: — 


“A reissue could only be granted for the same invention embraced by the original 
patent ; the specification could not be substantially changed, either by the addition of 


new matter or the omission of important particulars, so as to enlarge the scope of the 
invention as originally claimed.” 


It is not probable that the distinguished jurist, in using the words, “as 
originally claimed,” intended to refer to the technical “ claims” of letters-patent, 
nor to assert a limitation of the reissue to the invention as originally claimed in 
this sense, because in this very case the doctrine of Morey v. Lockwood is 
expressly recognized and reaffirmed. It is to be observed, in respect to this 
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ease, as also in relation to Powder Company v. Powder Works, decided by 
Justice Bradley two years later, that in these cases the inventions were for pro- 
cesses, and therefore neither drawings nor models illustrating the inventions 
were filed with the original applications for letters-patent ; and the court was of 
uecessity coufined to the original specification and claim as defining the real 
scope of the invention. The language employed in the dicta referred tw, and 
which has been taken as evidencing a tendency to depart from the older doc- 
trines, is properly applicable to the cases where used, and its application to 
eases of a different nature was probably not considered nor intended by the 
court. 

In Giant Powder Co. v. California Vigorit Powder Co., decided in 1880 by 
Justice Field, upon the circuit, the patent under consideration was again for a 
process, and the facts in the case fully warranted the court in holding the 
attempted enlargement of the original invention void. But in this case the 
particular language employed by the court in rendering its opinion is perhaps 
liable to misconstruction, and in view of the previous unequivocal rulings of the 
Supreme Court, it is not to be presuined that the learned justice intended to 
contravene the established doctrine, nor does a critical reading of the opinion 
warrant such presuinption. 

The language of the court is as follows : — 


“ At present it is sufficient to say, that if the reissued patent, standing alone, would 
be valid and operative, the original patent to the extent of its claim would be valid and 
operative ; in other words, that there is no foundation for the pretence that the original 
patent was invalid or inoperative from any defect of description. . . . Their attention 
(the circuit judges of the First and Second Circuits) does not seem to have been 
directed to the point, that if the original patent was valid or operative with the exist- 
ing specifications, there was no cause for a reissue for a consideration of the com- 
missioner.” 


The writer whose article we have referred to seems to take it for granted, 
however, that the ruling was made “ with a full knowledge of the fact that it 
would tend to unsettle existing rules which were in condition to be permanently 
set aside, and that it is in harmony with the current of thought of perhaps all 
the judges whose formal acquiescence is alone required to give it the full force 
of a final judgment.” 

This is clearly an assumption without foundation, fer no other justice of the 
Supreme Court excepting Justice Bradley has indicated any such supposed 
views; and it is manifest from what has been said, in view of the underlying 
common-law right, and the unequivocal and consistent rulings of the Supreme 
Court, that it is not likely any attempt will be made to abridge the right of 
reissue in any proper case under the construction of the statute heretofore recog- 
nized and applied. 

The language of Justice Field, furthermore, must be construed in view of the 
fact that the learned Justice regarded the original specification and claim in the 
case as fully operative and valid to cover the entire invention of the patentee ; 
hence, as he justly says, “‘ there was no cause for a reissue for the consideration 
of the commissioner.” Whatever criticism may be made in view of the previous 
rulings of the Supreme Court in Seymour v. Osborne, and other eases, that this 
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question is not open for review in a suit for infringement, it must be admitted 
that it dues not justify the inference drawn from it by the writer in question. 

In brief, the assumption that Justice Field used the words ‘ valid” and 
“ operative” in their abstract sense, in reference to the patent as a legal docu- 
ment, irrespective of its subject-matter or the extent to which the patent was 
valid or operative to cover the real invention, is not warranted by the facts of 
the case, the language of the opinion, nor the existing law. 

So in Swain Turbine Co. v. Ladd,! the opinion of Justice Bradley, which the 
same writer considers to be an expression of still more ‘ advanced” views, is 
based upon the cardinal fact that “the original specification, drawings, and 
model all agree in describing a specific invention,” which the reissued patent 
sought to expand to an extent which covered antecedent inventions. 

Even the writer referred to admits that the decision is ‘‘ uot plainly to the 
effect that the patentee may not reissue his patent so as to claim all that was 
shown in either specification, drawings, or model,” although he thinks it tends 
in that direction. 

There is nothing in these eases, nor in the dictum of Justice Woods iu 
Hopkins Co. v. Corbin (as to the estoppel arising against a patentee by acqui- 
escence in the rejection of his claim by the Patent Office), to warrant the beliet 
that the tendency of the Supreme Court is ‘‘so pronounced; and the judges 
have indicated their impressions so clearly, that it is impossible to escape a con- 
viction that there will be no retrogression.” 

The existence of a defect of any kind, which under other circumstances would 
justify a court of equity in reforming the contract, must still continue to be, as it 
has always been before and since the statute, a just and proper cause for reissue ; 
and failure to secure by legal deed the real invention originally disclused to the 
public, whether such disclosure be in the specifications, drawiugs, or model, is 
as clearly within the statute as a mistake of any other kind. 

The language of the statute is: — 


“ Whenever any patent is inoperative or invalid by reason of a defective or insufficient 
specification, or by reason of the patentee claiming as his own invention or discovery 
more than he had a right to claim as new, if the error has arisen by inadvertence, acci- 
dent, or mistake, and without any fraudulent or deceptive intention,” &c. 


Without going into the question at length, it may be a fair inference, as 
matter of construction merely of the words quoted, that the statute was drawn 
in contemplation of two conditions of the patent: (1) inoperative, by reason of a 
defective or insufficient specification ; and (2) invalid, by reason of the patentee 
claiming more than he had a right to claim as new. 

The first contingency undoubtedly refers to a condition in which the patent 
when issued may be valid as a legal instrument, yet insufficient in scope to 
cover the real invention and secure to the inventor his full rights. This view 
of the matter is not only consistent with reason and acknowledged rules of legal 
construction, but accords exactly with the historical aspect of the case; and in 
this connection it may be well to call attention to the fact that the Commissioner 
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of Patents and a corps of trained experts stand vigilantly between the public 
and any enlargement of the inventor’s claim. 

The entire system of examination in the Patent Office, which was in full 
operation when the reissue statute was passed, is directed to the prevention of 
grants for unduly comprehensive claims; but no official finger is raised to point 
out to the inventor any insufficiency of his claims to secure to him the full right 
guaranteed to him by the Constitution and laws. With all the safeguards exist- 
ing to protect the public against invasion of their rights, it would certainly 
seem as though legislation from the bench is superfluous; and it is to be 
regretted that the dicta of Justices Field and Bradley should have been supple- 
mented by a judicial decision based upon the same erroneous construction as 
has been given thereto by the writer in question.? 

It surely cannot be supposed, in view of all that has been said, that it was 
the intention of the legislature in passing the statute to restrict or impair the 
existing common-law right; and it does not help matters to base such decisions 
upon the supposed reprehensible tendency among patentees to resort to reissues 
for the fraudulent purpose of expanding valid and sufficient claims. On this 
point the forcible language of Justice Grier, in O’Reilly v. Morse,? applies : — 


“Tt is a sufficient answer to say that if such evil consequences should be found to 
exist, it is for Congress to remedy them by legislation. It is not part of the duty of this 
Court, by a forced construction of existing statutes, to attempt the remedy of possible 
evils by anticipation; . . . and surely we have no right, even if we had the disposition, 


to curtail or narrow its liberal policy (referring to the patent law) by astute or fanciful 
construction.” 


If the views herein indicated be correct, it is not at all probable that the 
Supreme Court will ever disturb that construction of the statute which permits 
a patentee in good faith to ‘ expand” his original patent by a reissue, as far as 
may be necessary to fully secure and protect his real invention, and to measure 
the scope of his new claim by the original disclosure made to the public, either 
in drawings, description, or model. Indeed, in every case wherein the Supreme 
Court has declared a reissue void, it has been upon the ground that the patent 
was for a different invention from that originally disclosed, and not because of 
the expansion merely of the patent beyond the original claim. The most 
recent case — Bell v. Langles*—is no exception to this observation; and the 

‘surprising declaration from the bench‘ that “ the cases in the Supreme Court 
are not easily reconcilable,” and ‘the cases in the Cireuit Court are in hope- 
less confusion,” ou the subject of reissued patents, is probably based upon an 
imperfect understanding of the real import of the decisions, arising probably, 
as the court admits, ‘‘ from the difficulty of understanding the exact question 
decided in the absence of drawings and models.” Part of the difficulty also lies, 
as would appear from the case in which the foregoing statement is made, in 
attempting to give to certain words and expressions found in these decisions 
the limited and technical meaning understood among patent lawyers, but not 
intended by the court. Read in the light of the views herein expressed as to 


1 Kells v. McKinzie, 20 O. G. 1663. 8 18 O. G. 405. 
2 15 How. 62. 4 Kells v. McKenzie, supra. 
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the origin and meaning of the statute, the decisions of the Circuit Courts, with- 
out exception, down to the radical departure in Kells v. McKenzie, assert and 
uphold the doctrine that upon reissue the patentee may have the full benefit of 
his original disclosure, however made. In determining that the patentee must 
not attempt to claim imore than his original invention, the courts are not estab- 

lishing any arbitrary limit, but only defining the limit which existed before the 
' statute and is embodied in it. Such limitation is, moreover, manifestly founded 
in good sense, and is a measure of protection to inventors themselves even more 
than to the public. 

In conclusion, it would seem that the former writer in question has taken 
somewhat too hasty a survey of the situation, and perhaps sees dangers where 
none exist; for it can hardly be conceived that in a country so blessed as ours 
has been by its inventors, the court of last resort would seek to deprive them of 
the fruits of their labor by an arbitrary and manifestly unfair construction of a 
statute passed for their protection. It is rather to be supposed that the court 
will, to use the language of Baron Parke in Neilson’s case, “ hold a fair 
hand between the patentee and the public, willing to give the patentee the 
reward of his patent,” and, to supplement this by the words of Justice Nelson 
in Le Roy v. Fatham, “look through the forms of expression, and discover, if 
it can be, the real thing invented, with a view of giving the patentee that 
protection which was held out to him as the inducement to perfect his invention 
and disclose it to the public.” 


Lewis M. Hosea. 
Cincinnati, Onto, Dec. 29, 1881. 


[Nore.— The foregoing remarks were prepared and submitted for publication 
before the January issue containing the very able and interesting presentation of the 
same subject by Mr. Henry Baldwin, Jr., of Philadelphia. While Mr. Baldwin has 
evidently written for professional readers, I have sought rather to render the bearings 
of the question clear to others as well, and to deal with it in its elementary aspect as 
founded upon principles of gencral and familiar application. 

So far from being repetitions, therefore, the two articles may be regarded rather as 
complements of each other; and this view renders unnecessary any apology for the 
appearance of this article in view of the previous one. 

The decision in Edward Miller & Company v. The Bridgeport Brass Company has 
been promulgated by the Supreme Court of the United States since the foregoing article 
was put in type, and will be claimed doubtless as being the “step across the line” pre- 
dicted by Mr. Cox. In this case Mr. Justice Bradley has couched his views in no un- 
certain terms; and, although announced expressly as dicta in the syllabus, they are, 
perhaps, in the absence of dissent from the other members of the court, to be regarded 
as an indication of their views. 

The case, although fully sustaining the views I have expressed in this article, holds 
that a party may lose the right to “expand ” his claim by reissue, by unreasonable delay, 
especially in a case where the defect was apparent on inspection of the patent. In other 
words, a patentee must be diligent in claiming the benefit of the statute or he loses it. 

Practically, this is a ‘step across the line,” but not the step indicated by Mr. Cox. If 
followed up by a distinct ruling, it imposes a restriction upon the statute heretofore un- 
known, and contrary to express rulings of the Circuit Courts. Its effect will be to 
unsettle existing rights to a very serious extent, by substituting for the reasonable cer- 
tainty of a statutory provision the uncertainty of judicial opinion in each case upon the 
question of “ unreasonable delay.” —L. M. H.] 
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NOTES OF CASES. 


THE SUPREME COURT OF THE UNITED STATES. 


Equity. — Bill of Review.—Performance of Decree not Jurisdictional. 

—It is not essential to the jurisdiction of a court of equity to entertain a bill of 
review that the complainant should have previously performed the decree made in the 
original action. So far as that is required by Lord Bacon’s ordinances, the require- 
ment is administrative only, and not jurisdictional. Davis v. Speiden. Decided Octo- 


ber Term, 1881. Opinion in Washington Law Reporter, Washington, D. C., Dec. 14, 
1881. 


Forfeiture of Life Policy by Non-payment of Premium. —TIllness and 
Insanity no Excuse. — ( Head-note.) — A life policy will be forfeited unless the pre- 
mium is paid on the day stipulated, and the failure to pay by reason of illness and 
insanity will not avoid the forfeiture. Alein vy. New York Life Insurance Company. 
Decided Nov. 7, 1881. Opinion in The Reporter, Boston, Mass., Dec. 14, 1881. 


Bank Account of Insurance Agent. — Lien of Bank for Personal Debt of 
Agent subordinate to Trust in favor of Company. — When a bank account is 
opened in the name of a depositor, as general agent, and it is known to the bank that 
he is the agent of an insurance company ; that conducting its agency is his chief busi- 
ness ; that the account was opened to facilitate that business, and used as a means of 
accumulating the premiums on policies collected by him for it, and of making payment 
to it by checks, — the bank is chargeable with notice of the equitable rights of the insur- 
auce company, although the depositor deposited other moneys in the same account and 
drew checks upon it for his private use. And the insurance company may enforce by 
bill in equity its beneficial ownership therein, against the bank, claiming a lien upon the 
balance thereof for a debt due to it from the depositor, contracted for his individual use. 
Central National Bank y. Connecticut Mutual Life Insurance Company. Decided Nov. 8, 
1881. Opinion in The Reporter, Boston, Mass., Dec. 7, 1881. 


Partnership. — Real Estate in Name of one. — Purchaser from Survivor 
gets Equitable Title. — ( 7ead-note.) — Real estate purchased with partnership funds, 
for partnership purposes, though the title be taken in the individual name of one or 
both partners, is in equity treated as personal property, so far as is necessary to pay 
the debts of the partnership and to adjust the equities of the copartners. 

For this purpose, in case of the death of one of the partners, the survivor can sell real 
estate so situated, and, though he cannot convey the legal title which passed to the heir 
or devisee of the deceased partner, his sale invests the purchaser with the equitable 
ownership of the real estate, and the right to compel a conveyance of the title from the 
heir or devisee in a court of equity. Shank v. Klein. Decided Oct. 31,1881. Opinion 
in The Reporter, Boston, Mass., Nov. 23, 1881. 


Railroad Mortgage. — General Term “ Property” limited by Enumera- 
tion. — Receiver. — Contract for Municipal Aid. — (//ead-note.) — A rail- 
road mortgage conveyed the present property of a certain branch of the road, and the 
property thereon to be acquired, and there followed an enumeration of articles of prop- 
erty. Held, that this description of the property controlled the use of the general term 
“property,” and that certain county bonds to be issued in aid of the road did not pass 
by the mortgage. 
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A receiver of a railroad cannot make a contract for municipal aid in the construction 
thereof under authority from the court to borrow money on his certificates. Smith v. 
McCullough. Decided Oct. 31, 1881. Opinion in The Reporter, Boston, Mass., Nov. 
30, 1881. 


CIRCUIT AND DISTRICT COURTS OF THE UNITED STATES. 


MAINE. 


Admiralty. — Punishment of Seaman by Mate. — Liability of Master. — 
(Head-note.) — A subordinate officer is not justified in punishing a seaman for an offence 
which the master has condoned ; and the master is liable also, if he allows the punish- 
ment to be inflicted in his presence. Murray v. White et al. District Court. Dee. 5, 
1881. — Federal Reporter, St. Paul, Minn., Jan. 3, 1882. 


MISSOURI. 


Patent. — Infringement by Joint Owner.— Amount of Recovery. — 
(Head-note). — A part owner of a patent has no right to use an infringing device. If 
he does, he is liable to his co-owner for the wrong done. When a part owner of a patent 
snes a co-owner for using an infringing device, the recovery, if any, will be in pro- 
portion to their respective interests. Herring v. Gas Consumers’ Association. Circuit 
Court, Eastern District of Missouri. March 28, 1878.— Federal Reporter, St. Paul, 
Minn., Jan. 3, 1882. 


OHIO. 


Courts of United States. Removal of Causes. — Act of 1875. — 
Citizenship at Time of Application for Removal. —Constitutionality of 


Act. — Under the Removal Act of 1875, a case is not removable unless the required 
diversity of citizenship exists at the time the application for removal is made ; it is not 
sufficient that the required diversity in citizenship existed when the suit was commenced 
in the State court. And if the act authorized a removal of a cause when the required 
diversity of citizenship did not exist at the time of the application for removal, it would, 
to that extent, be unconstitutional and void. Bruce y. Gibson. Circuit Court, South- 
ern District of Ohio. Nov. 21, 1881. — Federal Reporter, St. Paul, Minn., Jan. 3, 1882. 


PENNSYLVANIA. 

Admiralty. — Jurisdiction. — Collision between Foreign Vessels. — The 
admiralty courts of the United States have jurisdiction of collisions occurring on the 
high seas between foreign vessels. The Belqenland. Circuit Court, Eastern District. 
Oct. 22, 1881. — Federal Reporter, St. Paul, Minn., Jan. 3, 1882. 


COURTS OF THE SEVERAL STATES. 


CALIFORNIA. 

Criminal Law. — Former Jeopardy. — Flight pending Trial. — ( Head-note.) 
— Defendant was once before put upon his trial for the same felony on the same indiet- 
ment before a competent court and jury, duly impanelled, but during the progress of 
the trial fled. After repeated delays and unsnecessful efforts on the part of the court to 
obtain his presence, the jury was discharged without rendering a verdict. Held, that 
as in cases of felony the defendant must be personally present during the trial, the de- 
fendant by voluntarily absenting himself created the necessity for a discharge of the jury, 
and no jeopardy attached. Prople v. Higgins. Supreme Court. Oct. 28, 1881. — Zhe 
Pacific Coast Law Journal, San Francisco, Cal., Dec. 10, 1881. 
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CONNECTICUT. 

Corporation. — Filing Certificate. — Liability of Officers. — Penalty. — 
Survival of Action. — ( Head-note.) — The statute (Gen. Stat. tit. 17, ¢. 1, §§ 17, 18) 
provides that, in the case of every corporation, certificates showing its condition shall be 
filed annually by the president and secretary with the town clerk, and in case of neglect 
those officers shall be liable for all debts of the corporation contracted during the period 
of such neglect. Held, that the statute is a penal one; that the liability imposed is of 
the nature of a penalty and not a debt, and that an action brought does not survive the 
death of the officer thus liable. Mitchell vy. Hotchkiss. Supreme Court of Errors, 
Decided 1881. Opinion in The Reporter, Boston, Mass., Noy. 30, 1881. 


Contract. — Wager.— Stock Transactions.— Evidence.— Words “On 
Margin.” — Usury. — For Differences only. — (Head-note. ) — Stock transactions 
for the payment of differences only are void. Stock transactions upon margin, which 
contemplate delivery of the stock to the principal or his broker, are valid. The mean- 
ing of jhe words “on margin” in a stock transaction may be explained by persons 
familiar with the business. The custom of brokers to debit and credit interest monthly, 
on balances, does not infect a contract to purchase and sell stocks with usury. Hatch v. 


Douglas. Supreme Court of Errors. Decided 1881. Opinion in The Reporter, Boston, 
Mass., Dec. 14, 1881. 


Partnership to continue after Death of Partner. — Liability of Deceased 
Partner's Estate.— Where articles of copartnership provide that the death of one of 
the partners shall not terminate the partnership, but that the same shall continue, the 
executor of such partner to act for him in case of such death, the general estate of the 
deceased partner is and continues to be bound by the obligations of the partnership con- 
tracted in the proper conduct of the business. A pledge, therefore, of assets of the 
estate for firm debts is valid. Blodgett v. American National Bank. Supreme Court 
of Errors. Decided July, 1881. Opinion in The Reporter, Boston, Mass., Dec. 7, 1881. 


IOWA. 


Insurance. — Contract for by Agent. — Rejection of Application. — Loss 
occurring subsequently. — (/ead-note.) — Where an insurance company has the 
right to accept or reject applications for insurance taken by its agents, and exercises its 
option by rejecting an application so taken before a loss occurs, it is not liable for a 
loss occurring after such rejection ; and the fact that the money paid and note given for 
the premium were, at the time of the loss, still in the hands of the agent, with the view 
of endeavoring to get the company to reconsider its action, as in this case, can make no 
difference. Otterbein v. Iowa State Ins. Co. Supreme Court. Dec. 9, 1881.— The 
Northwestern Reporter, St. Paul, Minn., Dec. 24, 1881. 


MAINE. 

Will. — Trust. — Public Charity. — Word “Religious.” — Construction. 
—(Head-note.) —A testator inserted an item in his will in these words: ‘I hereby give, 
devise, and bequeath in trust to I. C. Welcome, of Yarmouth, and Franklin Carney, of 
Newcastle, all that may remain both of my real and personal estate, . . . and further 
direct the said Welcome and Carney to expend all that remains, . . . in the purchase 
and distribution of such religious books or reading as they shall deem best, and as fast 
as the funds shall come into their hands.” Held, That this legacy must be considered 
legally as intended for a public charity; that the trust is clear and the objects suffi- 
ciently certain and definite to be carried into effect, according to established principles 
of law and equity governing donations to charitable uses. 
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The word “ religious,” when used in a will made in this country, as descriptive of 
books and reading, means those books or reading which tend to promote the religion 
taught by the Christiau dispensation, unless the meaning is so limited by associute words 
or circumstances as to show that the testator had reference to some uther mode of wor- 
ship. Simpson v. Welcome. Supreme Judicial Court. Opinion July 30, 1881. 72 
Maine, advance sheets. 


Debtor and Creditor.— Bills and Notes.— Composition Agreement. — 
Right of Action not suspended. — Surety on Debtor's Obligation not dis- 
charged. — (//cad-note.) — M., the holder of two notes upon which F. & Co. were 
holden as principals, and H. (as be claimed) as surety, executed, with other creditors 
of F. & Co., and delivered to the principals the following contract: “ We, the under- 
signed, creditors of Warren A. Farr & Co., of Boston, in the Commonwealth of Mas- 
sachusetts, in consideration of one dollar, and other good and sufficient considerations to 
us severally paid by said Warren A. Farr & Co., the receipt whereof is hereby ackuowl- 
edged, do severally promise and agree with the said Warren A. Farr & Co., that we 
will receive, in full satisfaction and discharge of our respective claims against them, the 
amount of sixty per cent thereof, in the following manner; namely, twenty-five per 
cent of said claims respectively in thirty days from the date thereof, and the remainder 
in sixty days from the same date of this instrumeut. Witness our hands and seals, 
hereby severally adopting the seal set opposite the first signature hereto as the seal of 
each of us respectively, this thirty-first day of December, A.D. 1872.” Held, that this 
was an executory contract ; that it gave the principals no delay ; that it was no bar to 
an instantaneous suit by M. upon the notes; and that until performed by F. & Co. 
M.’s debt remained unaffected thereby, and H., if a surety, was not thereby discharged. 
Miller vy. Hatch. Supreme Judicial Court. Opinion Aug. 3, 1881. 72 Maine, advance 
sheets. 


Trust. — Savings Bank.— Deposit for another. — Where A., having two thou- 
sand dollars in a savings bank, made a further deposit in the name of B., without his 
knowledge, retaining the pass-book till death, and drawing the dividends and such por- 
tions of the principal as she chose for her own use, — //c/d, that the title to the deposit 
remained in the depositor and subject to her control; that if the deposit was in trust, 
B. was trustee for the depositor, and not cestui que trust. Northrop v. Hale. Supreme 
Judicial Court. — Portland Press, Dec. 16, 1881. 


MASSACHUSETTS. 

Champerty and Maintenance. — Illegal Contract.— Money had and re- 
ceived. — Action of contract for money had and received. At the trial in the Superior 
Court the jury returned a verdict for the plaintiff, and the defendant alleged exceptions. 
The material facts appear in the abstract of opinion. 

The defendant’s answer and bill of exceptions, fairly construed, show that the agree- 
ment set up by him was an agreement by which, in consideration that an attorney 
should prosecute suits in behalf of his client for certain sums of money, in which he had 
himself no previous interest, it was agreed that he should keep one half of the amount 
recovered, in case of success, and should receive nothing for his services in case of fail- 
ure. By the law of England, from ancient times te the present day, such an agreement 
is unlawful, and void for champerty and maintenance, as contrary to public justice and 
professional duty, and tending to speculation and fraud, and cannot be upheld, either at 
law or in equity. 2 Rol. Ab. 114; 2 Inst. 208, 564; Box v. Barnaby, Hob. 117 a; 
Skapholme v. Hart, Finch, 477; Stevens v. Bagwell, 15 Ves. 139; Stanley rv. Jones, 7 
Bing. 369 ; /n re Masters, 1 Har & Wol 348; Strange v. Brennan, 15 Sim. 346 ; Grell 
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v. Levy, 16 C. B. x. 8.73; Jn re Attorneys & Solicitors Act, 1 Ch. D. 573. It is equally 
illegal by the settled law of this Commonwealth. Thurston v. Percival, 1 Pick. 415; 
Lathrop v. Amherst Bank, 9 Met. 489; Swett v. Poore, 11 Mass. 549; Allen v. Hawks, 
13 Pick. 79; Call v. Calef, 13 Met. 360; Rindge v. Colerain, 13 Gray, 157 ; 1 Dane Ab. 
296; 6 Dane Ab. 740. The defendant, by virtue of his employment by the plaintiff, 
and of his professional duty, was bound to prosecute the claims intrusted to him for 
collection, and holds the amount recovered as money had and received to the plaintiff’s 
use. The agreement set by the defendant, that he should keep one half of that amount, 
being illegal and void, he is accountable to the plaintiff for the whole amount, deducting 
what the jury have allowed him for his services and costs. Pince v. Beattie, 32 L. J. 
n. 8. Ch. 734. Exceptions overruled. Montraville Ackert v. Alfred R. Barker, Supreme 


Judicial Court. Decided October, 1881.— The Massachusetts Law Reporter, Boston, 
Mass., Dec. 14, 1881. 


Conversion. — Conditional Sale.— Purchaser's Attachable Interest. — 
Breach of Condition. — A mowing-machine was sold upon condition that payment 
of the price should be made in specified instalments, and that the thing sold should re- 
main the property of the seller until paid for. Before the time arrived for the first 
payment to be made, the machine was attached as the property of the purchaser in a suit 
against him. Thereupon, and before the time fixed for the first payment, the seller sued 
the attaching officer for a conversion. Afterwards, and after the time for paying the first 
instalment of the price, the attaching officer sold the machine on execution, no payment 
having been made to the seller. Held, that the action could not be maintained, be- 
cause, in case of such conditional sales there is an interest in the purchaser before breach 
of condition, which may be attached by his creditors; and if it is claimed that the sale 
on execution, after breach of condition, was unlawful, and made the officer a trespasser 
ab initio, the action was prematurely brought. Newhall v. Kingsbury. Supreme Judicial 
Court. Decided October, 1881. Abstract of opinion in The Massachusetts Law Re- 
porter, Boston, Mass., Dec. 14, 1881. 


Sale.— Statute of Frauds. — Memorandum. — The plaintiff, being a broker 
in Boston, and having both acted as broker for the defendant company, located in New 
York, and dealt with it in his own name, telegraphed to the company : “ Telegraph how 
much corn you will sell, with lowest cash price. Buffalo.” To which the company 
replied from New York: “Three thousand cases; one dollar five cents; open one 
week.” The plaintiff then telegraphed to the defendant: “Sold corn; will see you 
to-morrow.” The plaintiff afterwards verbally accepted the defendant’s offer, and the 
defendant agreed to ship the goods. In an action on the contract, — Held, that there 
was not a sufficient memorandum to satisfy the Statute of Frauds, inasmuch as the tele- 
grams do not import that the plaintiff is to be the purchaser. Lincoln y. Erie Preserving 


Company. Supreme Judicial Court. Decided Jan. 4, 1881.— Boston Daily Advertiser, 
Jan. 5, 1882, 


Forcible Entry and Detainer. — Possession necessary to maintain the 
Action.— In an action of forcible entry and detainer it appeared that the plaintiff de- 
rived title to the premises by deed from the defendant. The defendant continued, how- 
ever, in occupation of the premises, and refused to surrender possession to the plaintiff. 
The plaintiff attempted to take possession, went upon the premises, and crossed the 
threshold, without meeting any actual resistance. Held, that the plaintiff did not show 
sufficient possession to maintain the action. Williams v. McGaffigan. Supreme Ju- 
dicial Court. Decided Jan. 4, 1882.— Boston Daily Advertiser, Jan. 4, 1882. 
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MINNESOTA. 

Mortgage. — Contemporaneous. — Priority. — Mistake in Order of Piling. 
— (Hcad-note.) —J. R. executed at the same time two chattel mortgages on the same 
property, — one to P. H. R. and P. M. T., and the other to P. H. R. alone, — with the 
understanding of all the parties that the mortgage to P. H. R. and P. M. T. should be 
the first lien, and be filed first. Through mistake or inadvertence the mortgage to 
P. H. R. was filed first. J/e/d, that the other was entitled to priority. Chadburn v. 
Rahilly. Supreme Court. Nov. 9, 1881. 


NEW YORK. 

Contract. — Guaranty of Dividend.— Sale of Principal. — ( Head-note.)— 
Plaintiff agreed to receive a certain interest in a ship in payment for his services as 
builder thereof, and defendant covenanted that such interest should pay to plaintiff a 
dividend to the amount of not less than twenty-five per cent per annum for two years. 
Plaintiff conveyed his interest to other parties before the two years expired. Held, that 
he was only entitled to the dividends while he remained an owner, and that by his sales 
he conferred the right to receive the dividends upon his vendees. Bishop v. Alcott. 
Court of Appeals. Oct. 25, 1881. — The New York Weekly Digest, New York, N. Y., 
Dec. 9, 1881. 


Deed. — Omission to record. — Estoppel — Laches by Creditor of 
Grantor. — (//ead-note.) — A grantee is under no duty to record his deed ; and in the 
absence of fraud, or proof of circumstances tending to the conclusion of fraud, his fail- 
ure to do so will not prevent him from asserting his legal title to the land as against 
creditors of his grantor. 

Even if his grantors have held themselves out as owners of the property, or been 
guilty of fraud, he is not chargeable with the consequences thereof, in the absence of 
knowledge on his part. 

In an action by judgment creditors of a firm, to estop a grantee of the firm from 
setting up a title to the property conveyed to him, it appeared that at the commence- 
ment of their dealings with the firm they made no search of the records nor inquiry as 
to the title, and that an examination of the records would have shown that the firm did 
not own the property. Held, that the plaintiffs were guilty of laches, and were not en- 
titled to the relief sought. Trenton Banking Co. v. Duncan. Court of Appeals. Oct. 
4, 1881. — The New York Weekly Digest, New York, N. Y., Dec. 9, 1881. 


Debtor and Creditor. — Assignment. — Declaration of Assignor. — Res 
Adjudicata. — Evidence. — Bar. — (Head-note.) —Prior to the making of a gen- 
eral assignment to plaintiff, one of the assignors called at defendant’s store and left 
word in his absence that they had assigned some accounts to him. It did not appear 
that defendant accepted or assented to the assignment, or knew what the accounts were 
until an assignment in writing was made after the general assignment. Held, that 
there was no valid assignment to defendant prior to the general assignment, and that 
the transaction could not be upheld as a pledge, because nothing was delivered, and the 
pledgee took no possession of anything. 

The mere declarations of an assignor of a chose in action, forming no part of the 
res geste, are not competent to prejudice the title of his assignee. 

Plaintiff, an assignee for creditors, brought suit against a debtor to his assignor, who 
set up an assignment of the claim to defendant, and succeeded in such defence. In an 
action to recover moneys collected by defendant on such claim, — Held, that the adju- 
dication in the former action, being between other parties, had no force or effect either as 
evidence or asa bar. Truar v. Slater. Court of Appeals. Oct. 25, 1881.— The New 
York Weekly Digest, New York, N. Y., Dec. 16, 1881. 
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Insurance. — Fire. — Principal and Agent.— Agreement to keep Prop 
erty insured. — (//ead-note.) — Plaintiff made an arrangement with one M., who 
was an agent for other companies besides defendant, to keep plaintiff’s wood insured 
until sold. M. procured a policy in defendant’s company, and afterwards renewed 
it, but it expired before the loss. He/d, that no contract of insurance existed with de- 
fendant at the time of the fire; that M., in his agreement, acted not as defendant’s, but 
as plaintiff's, agent. Suryent vy. The National Fire Ins. Co. of Court of Ap- 
peals. Oct. 18, 1881.— The New York Weekly Digest, New York, N. Y., Dec. 16, 1881. 


Deed. — Fraud. — Undue Influence. — Evidence. — Inquisition upon In- 
sanity. — Impressions of Witnesses. — (//ead-note.) —In an action to set aside 
a deed on the ground that it was procured by fraud and undue influence, it appeared 
that the grantor was a man over seventy ; that he was feeble, his mind impaired and his 
memory failing ; that defendant employed a neighbor, S., to procure the deed to be 
made; that S. bad the deed drawn, brought the grantor to his house, and the deed was 
there signed and acknowledged; and that after returning home the grantor stated he 
had signed no papers regarding his own affairs, but had done a little neighborly busi- 
ness, and denied having signed a deed. Held, that it was incumbent on defendant to 
prove that the transaction was without fraud or undue influence ; that prima fucie the 
influence brought to bear was undue and improper. 

In such a case the testimony of witnesses as to their impressions derived from spe- 
cific acts of, and conversations with, the grantor are admissible. 

An inquisition finding the grantor to be of unsound mind is competent and prima 
face evidence that at the time it was taken the grantor was not competent to execute a 


deed. Rider v. Miller. Court of Appeals. Oct. 25, 1881.— The New York Weekly 
Digest, New York, N. Y., Dec. 16, 1881. 


Insurance. — Fire. — Condition in Mortgage to insure. — Default. — 
Other Insurance by Mortgagee. — Proportionate Loss. — (//ead-note.) — A 
condition in a mortgage to insure is not broken until there is a default, and the mortgagor 
can only be put in default by refusal or neglect.to procure insurance after notice or de- 
mand. 

The act of a mortgagee in procuring insurance without the knowledge of the mort- 
gagor cannot be regarded as the act of the mortgagor so as to violate the clause in the 
policy procured by the latter prohibiting other insurance 

Where the policy of the mortgagee has been recognized by the insurer as valid, and 
a portion of the amount insured paid, it is error for the court, in an action on the policy 
of the mortgagor, to refuse to rule that the insurer was only liable for a proportionate 
pert of the loss. Doran v. The Franklin Fire Ins. Co. Court of Appeals. Oct. 25, 
1881.— The New York Weekly Digest, New York, N. Y., Dec. 16, 1881. 


Evidence of Unreasonable Usage. — False Representations. — ( //ead-note.) 
— Evidence of a usage ina particular trade or business is incompetent where such usage 
is unreasonable or absurd. 

In an action to recover damages for false representations made by a broker respect- 
ing the credit of purchasers, the defendant may show that plaintiff did not in fact rely 
upon, and was not influenced by, such representations; but that fact cannot be shown 
by proof of a custom or usage in that particular trade, that no reliance was placed by 
manufacturers upon such representations by the brokers, but that the principals ascer- 
tained for themselves whether the purchasers were entitled to credit. Fuller v. Robinson, 


Court of Appeals. Oct. 11, 1881.— The New York Weekly Digest, New York, N.Y., 
Dec. 9, 1881. 
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Contract. — Broker's Charge for buying Stock not delivered. — Practice 
— Affirming Judgment after Error. — (//ead-note.) — Plaintiffs, who were brokers, 
bought certain stock for defendant, but afterwards pledged it for a loan to themselves, 
and it was sold by the pledgee. The stock was never tendered todefendant. Held, that 
the pledge of the stock was a failure to perfurm a subsequent duty, and no condition 
precedent was broken which would prevent plaintiffs from charging defendant for the 
purchase of the stock. 

Where the court at the trial has committed an error, the judgment should not be 
affirmed, unless it appears beyond any question that the appellant cannot succeed upon 
a new trial. Capron y. Thompson. Court of Appeals. Oct. 18, 1881. — The New York 
Weekly Digest, New York, N. Y , Dec. 9, 1881. 


Will — Survivor. — Issue. — Construction. — (Head-note.) —A testator de- 
vised his property to such of his children as should be alive when his youngest child 
came of age, as tenants in common during their lives; and directed that in case of the 
death of either, leaving issue, the share of the one so dying should go to such issue and 
their heirs forever; if without issue, such share to go to the survivors equally for life, 
remainder to their issue respectively. E., the youngest child, having come of age, died 
in 1850, leaving one child, W. Another daughter of testator, F., died in 1864, leaving 
three sisters, who were married and had issue. Held, that E., having died before F., 
never took any portion of F.’s share, and that on the death of F. her share descended to 
her three living sisters. Wylie v. Lockwood. Court of Appeals. Oct. 11, 1881. — The 
New York Weekly Digest, New York, N. Y., Dec. 9, 1881. 


PENNSYLVANIA. 


Master and Servant. — Extraordinary Risks Incident to Employment. 
— (Head-note.) — A servant assumes all risks naturally incident to his employment. If 
he finds that in the course of his duty he becomes exposed to extraordinary danger, but 
makes no complaint or objection, he assumes that risk also. Green, &c. R. W. Co. v. 
Bresmer. Supreme Court. May 2, 1881.— The Legal Intelligencer, Philadelphia, Pa., 
Dec. 2, 1881. 


RHODE ISLAND. 


Vendor and Purchaser. — Delivery to Common Carrier for Purchaser at 
Ship's Tackle. — Upon the question whether there had been a delivery of goods sold 
so as to cast the loss, in case of the destruction thereof by fire, upon the purchaser, it 
was held, 1st, that the delivery thereof at the dock of a steamer by which they were 
to be carried was a delivery to the carrier, certain witnesses testifying that goods were 
considered on board when they were brought to the ship’s tackle; and there being evi- 
dence that it was customary for the steamer to send its own drays for goods, from 
which it might be inferred that that was done in this instance. 

2d. That the fact that the vendor was to pay the freight did not alter the case. 

3d. That the delivery to the carrier was sufficient to pass the title to the purchaser, 
notwithstanding that the bill of lading was attached to a sight draft, and both sent toa 
bank, the vendor’s agent, to collect the one and deliver the other. Hobart v. Littlefield. 
Supreme Court. Decided July 8, 1881. Opinion in The Reporter, Boston, Mass., Dec. 
7, 1881. 

VERMONT. 


Fire Insurance. — Mutual Company. — Condition of. — Statement of 
Loss by Owner. — (IZead-note.) — When the by-laws of a mutual fire insurance com- 
pany require a statement of loss to be signed and verified by the owner, in default of 
such verified statement by the actual owner or owners the claim may be rejected by the 
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company, and no recovery can be had therefor. Spooner vy. Vermont Mutual Fire Insurance 


Company. Supreme Court. Decided February, 1881. Opinion in The Reporter, Bos- 
ton, Mass., Dec. 14, 1881. 


Injury on Highway. — Indefinite Notice. —“ Few Rods.” — Notice of injury 
on the highway is insufficient as to the place of the accident, where indefinite expres- 
sions, as “a few rods,” are used, where exact distances from prominent objects might 


have been given. Butts v. Stowe. Supreme Court. Decided 1881.— The Reporter, Bos- 
ton, Mass., Dec. 7, 1881. 


Trespass. — Illegal Entrance into Visitor's Chamber. — Assault. — Ap- 
proaching Bed of Chaste Woman, and soliciting Intercourse. — (Head- 
note.) —The private sleeping room of a visitor is absolutely and exclusively her own 
possession, and any unjustifiable entrance therein is a trespass. The approach to the 
bed of a chaste woman, and the leaning over her therein with the solicitation for illicit 
sexual intercourse, is an assault. Newell v. Whitcher. Supreme Court. Decided 1881. 
Opinion in The Reporter, Boston, Mass., Nov. 23, 1881. 


Principal and Agent.— Vicious Animal.— Knowledge of Farm-Agent 
affects Principal. — Evidence of — Other Servants.— Ownership. — When 
one employs an agent to control his farm and the property thereon, the agent’s knowl- 
edge of the vicious habits of a dog, owned and kept by the principal on the farm, is 
the knowledge of the principal ; and evidence which tends to show that the agent had 


such knowledge is admissible in an action against the principal for damages caused by 
the dog. 


Evidence tending to show that the other servants knew of the dog’s evil propensity 
is admissible to prove such propensity ; and, being admissible, the court will not pre- 
sume that the jury made an illegitimate use of it. 

The defendant’s agent, without express authority, purchased the dog; and, there 
being a conflict in the testimony as to whether the defendant ratified the purchase, it 
was properly submitted to the jury to decide. Corliss v. Smith. Supreme Court. De- 
cided 1881. — The Reporter, Boston, Mass., Nov. 23, 1881. 


WISCONSIN. 

Partnership. — Liability under Agreement for Loan. — (Head-note.) — By 
written agreement H. was to “loan and advance” to M. N. and L. N., as copartners in 
business under the name of N. Bros., $5,000, from time to time as the interest of the 
business might demand; and such part of that sum as H. should advance was to re- 
main a permanent fund in said business during not less than one year, nor more than 
five years, from the date of the agreement, at the option of H., except as was therein 
otherwise stipulated. In consideration of the sum “so loaned and advanced ” by H., 
N. Bros. agreed to devote their whole time and skill to said business, to keep accounts 
and detailed accounts of the business, which accounts were at all times to be open to 
the supervision and inspection of H. In consideration of the use of the money, N. 
Bros. agreed to pay H., once in every six months, three fifths of the profits of said busi- 
ness, guaranteeing that such three fifths should amount to at least $3,000 per annum. 
As security for the money advanced by H. he was to have a lien upon all the stock, 
notes, accounts, and other property of the firm, and might extend th. agreement to a 
period of ten years. All moneys above $5,000 which H. might advance or loan to the 
firm were to be loaned upon the same conditions. N. Bros. agreed to contract no debts 
outside of said business during the term of the agreement, and to use no’funds or other 
property of the firm of N. Bros. except what might be necessary for their support. A 
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violation of the conditions of the contract by N. Bros. was to be “ regarded as an end 
of the loan,” and thereupon H. was authorized to take immediate possession of all com- 
pany property, and sell the same, or a sufficient quantity thereof, to satisfy the amount 
of money advanced by him to the firm, and all sums due him from the firm. Held, that 
by this agreement H. became a copartner in the firm of N. Bros., and was liable on the 
note in suit executed by that firm. Rosenfield v. Haight. Supreme Court. Nov. 3, 1881. 
— The Northwestern Reporter, St. Paul, Minn., Nov. 19, 1881. 


Guaranty. — Continuing. — Construction of. — (/ead-note.) — Defendant’s 
written agreement, signed by himself, in terms guarantees payment “ for all goods F. F., 
of Neenah, and H. F., of Menasha, may buy from B. Young & Son.” Held, that this 
guaranty sufficiently expresses the consideration (viz., the sale and delivery of goods upon 
credit by B. Young & Son to the two persons named), and is valid. Such guaranty 
covers goods purchased by either F. F. or H. F., as well as goods purchased by them 
jointly. On its face, in the absence of further evidence, the guaranty appears to be a 
continuing one, and not limited to the first sale of goods made on the faith of it. Young 
v. Brown. Supreme Court. Nov. 3, 1881.— The Northwestern Reporter, St. Paul, 
Minn., Nov. 19, 1881. 


Fraudulent Conveyance to Wife.—Debtor and Creditor. — (Head-note.) 
—In a contest for property between a wife and the creditors of her husband, where she 
claims by purchase from her husband (in this case through an intermediate grantee, 
who paid and received no consideration), the burden is upon her to prove, by clear and 
satisfactory evidence, that the purchase was made in good faith, for a valuable consider- 
ation, paid out of her separate estate, or by some third person for her. A deed made 
with intent to defraud creditors is void, as against them, although a valuable considera- 
tion was paid ; and inadequacy of consideration is a badge of fraud. The evidence to 
sustain the deed to the wife in this case being confused and unsatisfactory, and the in- 
structions erroneous or liable to mislead, a judgment in her favor is reversed for a new 
trial. Fisher v. Shelver. Supreme Court. Nov. 22, 1881.— The Northwestern Reporter, 
St. Paul, Minn., Dec. 24, 1881. 


Bills and Notes. — Construction. Contemporaneous Oral Agreement 
to vary Obligation of Note.— Accommodation Maker. — (Head-note.) — H., 
as broker, negotiated a sale of G.’s land to L. for $27,500. L., having only $22,500 in 
cash to pay for the land, by mutual agreement between the three, G. deeded the land to 
H., and received the $22,500, less H.’s commission on the sale, and also received H’s 
note fur $5,000, secured by H.’s mortgage of the land; and H. conveyed the land to the 
party designated by L., subject to the payment of said $5,000 note and mortgage. All 
these writings were contemporaneous. eld, that, construing all the instruments to- 
gether as a single transaction, H. is absolutely liable to G. on said note, and he cannot 
set up a contemporaneous oral agreement between himself and G., by which the latter 
was to collect the $5,000 by foreclosure of the mortgage, without holding H. personally 
liable on the note. 

One is to be regarded as an accommodation maker of a note only where he receives 
nothing for his signature, and the payee parts with nothing therefor; and the facts 
above stated show that H. was not such a maker of the note in suit. Gilman v. Henry. 


Supreme Court. Nov. 22, 1881. — The Northwestern Reporter, St. Paul, Minn., Dec. 24, 
1881. 


Guaranty. — Statute of Frauds.— Guaranty in Payment of Guarantor’s 
Debt. — ( Head-note.) — Where a debtor induces his creditor to take, in settlement of 
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the indebtedness, the note of a third person, with such debtor’s guaranty of its payment, 
not stating the consideration, this is, in effect, a promise by such debtor to pay his own 
debt in a particular manner, and is not within the Statute of Frauds. Eagle Mowing § 
Reaping Machine Co. v. Shattuck. Supreme Court. Nov. 22, 1881.— The Northwestern 
Reporter, St. Paul, Minn., Dec. 24, 1881. 


ENGLAND. 


Statute of Frauds. — Part Performance, what constitutes. — Agreement 
to make a Will not binding on Heir-at-law. —A.., desiring to retain in his service 
the defendant, who had been acting as his housekeeper for many years, and to whom he 
was indebted in arrears of wages for such service, represented to her that if she would for- 
bear to press him for the arrears of wages due to her, and, giving up other prospects in 
life, would continue to serve him for the rest of his life without wages, he would make 
a will leaving her a life-estate in certain property of which he became owner in fee. A. 
made a will which was void, not having been properly attested, by which he left the de- 
fendant a life-estate in the property in question ; and the defendant, relying on the repre- 
sentations so made by A., was induced to continue in his service till his death, when she 
took possession of the title-deeds of the property. In an action brought by the plaintiff 
as the heir-at-law of A. to recover possession of the title-deeds, the defendant counter- 
claimed for a declaration that she was entitled to a life-estate in the said property and to 
retain the title-deeds for her life. Held, that the counter-claim could not be supported, 
as the alleged contract was not in writing, and there was no part performance within 
section 4 of the Statute of Frauds. Judgment of SterHens, J., reversed. Alderson 
vy. Maddison. —45 Law Times Reports, n. 8. 334. 


Statute of Frauds. — Vendor and Purchaser. — Auction. — Memoran- 
dum. — Description. — “ Property.” — Parol Evidence. — Specific Perform- 
ance.— At a sale by auction plaintiff was declared the purchaser, and the following 
memorandum was added to the conditions of sale, and handed to the plaintiff: “ The 
property duly sold to Mr. S., butcher, Pinxton, and deposit paid at the close of sale. — 
H. M., auctioneer.” At the same time the auctioneer gave the plaintiff the following 
receipt : “ Received of Mr. S. the sum of £21, as deposit on property purchased at £420, 
at Sun Inn, Pinxton, on the above date. Mr. C., Pinxton, owner. — Received by H. M., 
29th March, 1880. H. M.” The conditions contained no description of the property sold, 
but contained sufficient to enable the court to infer that it was real property. Held (af- 
firming the decision of Kay, J.,44 L. T. Rep. ny. 8. 549), that the two documents signed 
by the auctioneer might be taken together, and (reversing the decision of Kay, J.) that 
the thing sold was, under the circumstances, sufficiently described, and that parol evi- 
dence was admissible to show precisely what property was sold. Per Jesse, M. R.: 
A description which would be sufficient in the case of a devise is sufficient in the case 
of a contract of sale. Per Baccatvary, L. J. : The receipt alone contained all the essen- 
tial terms of the contract. Shardlow v. Cotterill. Court of Appeal. JeEsseEt, M. R., 
and Lusu, L.JJ. Dec. 3, 1881. — The Law Times, London, Dec. 10, 1881. 


Specific Performance with Compensation. — Defendant, a widow lady, en- 
tered into an agreement with the plaintiffs to grant them a lease of certain premises in 
the city of London for the purposes of their business. The defendant afterwards found 
that she was only entitled to an undivided moicty of the premises in question, the other 
moiety being vested in her son, an infant, so that she was unable to execute a lease for 
the whole of the premises. The plaintiffs brought their action for specific performance, 
with compensation, and also claimed damages in respect of their liability to eviction. 
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Acid, that specific performance must be granted in respect of the defendant’s undivided 
moiety, with an abatement of one half of the rent, but that nothing could be awarded in 
respect of the merely prospective damage in case of eviction. Burrow v. Scammell, 
Chancery Division. Bacon, V.C. Nov. 22, 23, and Dec. 3, 1881.— The Law Times, 
London, Dec. 10, 1881. 


Sale, Bill of. —Book Debts, what Words will comprise. — License to 
carry on Business. — H. was in business as a tobacconist, and B. lent him the sum of 
£2,500, on security of a deed under the Partnership Amendment Act, by which a share 
in the profits was to be paid to B., and the leasehold premises on which the business was 
carried on were mortgaged to B., together with the good-will “ and all the goods, wares, 
merchandise, stock in trade, fixtures, furniture, articles, effects, and things belonging to”’ 
H. in respect of the business, and which should during the continuance of the security 
be brought on the premises. The mortgage deed also contained provisions that the 
property should remain in the possession of H. until B. should take possession, for its 
insurance, and for the keeping of proper books of account, in which entries were to be 
made “ of all the moneys, goods, wares, merchandise, debts, and other effects belonging 
or owing to” H. in respect of the business. B. took possession of the premises under 
the powers contained in the deed, and shortly afterwards H. presented a liquidation 
petition. The trustee in liquidation and B. both claimed the book debts. Hdd, on 
special case stated on an interpleader summons, that the book debts passed to D., both 
under the general words in the deed, and as being the produce of the stock in trade which 
belonged to B. Browne vy. Fryer. Chancery Division. Bacox, V.C. Dee. 7, 1881. 
— The Law Times, London, Dec. 10, 1881. 


Corporation. — Liability for Contract of Managing Director. — Action to 
recover Salary, Expenses, Money lent, and Damages for Wrongful Dismis- 
sal. — The Sonora Company was formed under the Companies Acts of 1862 and 1867, for 
acquiring certain mining property in Arizona. Directors were appointed, and Nathaniel 
Greene was appointed managing director, with such powers as should from time to time 
be given to him by the other directors. The plaintiff, hearing that the company was in 
want of persons to take possession of and work their property, called at the registered office 
of the company, and there saw Greene, another director, and the secretary. The plain- 
tiff went a second time to the office, saw the same persons, entered into a written agree- 
ment with Greene on behalf of the company, which was signed both by Greene and 
himself, received the appointment, and was ordered to proceed with a Colonel Boyle, 
under whom he was to act, for San Francisco, where funds were to be sent to him. They 
remained at San Francisco a year, but no funds or directions were sent to them. The 
plaintiff had previously advanced £200 to pay Colonel Boyle's travelling expenses. The 
present action was brought against the company and Greene. The other directors had 
never given Greene power to appoint the plaintiff. He/d, that there was no evidence of 
liability on the part of the company, the plaintiff not being entitled to assume that Greene 
was acting within his powers when he was in fact not so acting. Young v. The Sonora 
Company. Court of Appeal. Nov. 21, 1881.— The Law Times, London, Nov. 26, 
1881. 


Limitations, Statute of (3 & 4 Will. IV. c. 27), sect. 34.— Acknowledg- 
ment after Twenty Years’ Possession. — T. S. devised lands to his wife for life, 
remainder to his two sons T. and J. as tenants in common in fee. The widow died in 
1833. T. then entered into possession of the whole, and received all the rents and profits 
till 1864. From that time till 1877 he regularly paid one half the rents to J. or his mort- 
grgee. In 1877 T. died. His son, who succeeded him, continued this payment till 
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1878, then refused to do so any longer. The devisee of J. and the mortgagee brought 
an action for partition. The defendant pleaded the Statute of Limitations as having 
acquired an indefeasible estate before 1864. Held (reversing the decision of Maxine, 
V.C., 44 L. T. Rep. s. 8. 171), that the acknowledgment, if made after twenty years’ 
possession, without accounting for the rents and profits, would not take the case out of 
the statute, but that there was not evidence that the defendant had acquired an indefeas- 
ible title against the plaintiffs or their predecessor in title, and that for that reason the 
judgment of Malins, V. C., must be affirmed. Leave refused to the defendant to adduce 
fresh evidence. Sanders v. Sanders. Court of Appeal. Jesser, M.R., Baccattay 
and Lusn, L.JJ. Nov. 29, 1881.— The Law Times, London, Dec. 3, 1881. 


Contract.— Goods not shipped in accordance with.— Time of Breach 
— Measure of Damages. — The plaintiffs contracted with the defendants for the 
supply by the defendants of 500 barrels of oil, to be shipped in October in England and 
delivered in America, There was a provision in the contract that it should be void as 
to any quantity shipped that should not arrive. The 500 barrels of oil for the plaintiffs 
were shipped with 500 other barrels of oil on board the Corsica in the month of Novem- 
ber. The declaration of the ship Corsica, showing that the shipment was late, was sent 
by the defendants to the plaintiffs’ broker, on the 14th November, in a letter giving 
instructions to the broker to act for the defendants, and to make known to the plaintiffs 
the failure to ship in October. The broker never communicated this to the plaintiffs, 
In the course of the voyage it became necessary to jettison 477 barrels. The defendants 
appropriated 261 of the barrels that remained to the plaintiffs, who accepted them, but 
wrote on the 13th January saying that if they took the 261 they must have the remain- 
ing 239, they having heard that morning that the goods had not been shipped in October 
in accordance with the contract, and consequently the clause in the contract as to non- 
arrival of any quantity not applying. The defendants refused to deliver 239 more 
barrels, and the plaintiffs brought an action for damages for non-delivery. Held, that 
the plaintiffs’ broker was not their agent to waive a stipulation in the contract; that if 
the plaintiffs had themselves had notice of the declaration ex Corsica, there would have 
been no obligation upon them to repudiate the goods at that time ; that the breach of con- 
tract occurred only on the arrival of the ship; that the acceptance by the plaintiffs of the 
261 barrels as a pro tanto fulfilment of the contract did not estop them from suing in 
respect of the breach as to the remainder; and that the measure of damages was the 
difference between the contract price and the market price at the time of the ship’s 
arrival. Judgment of Manisry, J., affirmed. The Safety Oil Company (Limited) v. 
Borrowman, Phillips, & Co. Court of Appeal. Brett, Corroy, and Linney, LJJ. 
Nov. 28, 1881. — The Law Times, London, Dec. 3, 1881. 


Admiralty. —Inevitable Accident.— Infringement of Regulations for 
preventing Collisions at Sea.—A sailing-vessel, in a gale, drove from her anchors 
across a sand-bar, and her rudder was so damaged as to render the ship unmanageable ; 
in this condition she came into collision, after sunset, with a brig at anchor, At the 
time of the collision the ship had her anchor-light exhibited, and no other light. In an 
action of damage by the owners of the brig against the ship, it was held that the collision 
was occasioned by inevitable accident, and that the ship, in the circumstances of the case, 
was not to be deemed in fault for not carrying side-lights, or the three red lights pre- 
scribed by article 5 of the Regulations for preventing collisions at sea, and that the suit 
ought to be dismissed without costs. The Buckhurst, L. R. 6 P. D. 152. 


Trade-mark.— Name of Manufactured Article.— Tendency to deceive. 
— The plaintiffs, the Singer Manufacturing Company, used the word “ Singer” as @ 
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designation of all sewing-machines manufactured by them, accompanied by specific 
words to distinguish different kinds. The defendant was the English agent of the 
Sewing Machine Manufacturing Company, a company established at Berlin. He sold 
sewing-machines, which he described in his invoices, price-lists, and circulars as being 
made on the Singer system and the like, with explanations showing that they were made 
in Berlin. He also put on some machines a label with the words “ Singer Machine,” 
with some additional words referring to the foreign makers. He did not insist on 
continuing the label, but justified the use of the word “ Singer” by alleging that it had 
ceased to designate machines manufactured by the plaintiffs, and had come to mean 
machines made upon a certain system, by whomsoever made. Held, by Bacoy, V. C., 
that the defendant’s allegation was disproved, and that the plaintiffs were entitled to an 
injunction both as to the label and the price-lists, circulars, and invoices. Hed, by the 
Court of Appeal, that, whether the defendant’s allegation were true or not, the injunc- 
tion ought to be refused, except as to the label, on the ground that the other documents 
were not calculated to deceive by representing the defendant’s machines to have been 
manufactured by the plaintiffs. Singer Manufacturing Co. v. Loog, L. R. 18 Ch. D. 395. 


Statute of Frauds.— Specific Performance. — Agreement for a Lease. 
— Date. — Commencement. — An agreement to grant a lease, but not stating any 
time for the commencement of the lease, cannot be construed as an agreement for a lease 
to commence from the date of the agreement, but is insufficient under the Statute of 
Frauds, inasmuch as it does not contain all material terms of the contract. Blore v. 
Sutton, 3 Mer. 237, followed. Jaques v. Millar, 37 L. T. Rep. x. 8.151; L. Rep. 6 Ch, 
Div. 153, overruled on this point. Semble, that the cases as to granting specific per- 
formance with compensation at the suit of a purchaser, where the vendor is not the 
owner of all he has contracted to sell, have gone too far. Marshall v. Berridge. Court 
of Appeal. Jusser, M. R., Baccattay and Lusu, LJJ. Nov. 19, 1881.—The Law 
Times, London, Nov. 26, 1881. 


Partnership. — Profit and Loss. — Legal Effects of Contract.— Right to 
Dissolution. — Sale of Assets and Good-will —The plaintiff, having been a clerk 
in the defendant’s firm, entered into a verhal agreement with him for a share of profit 
and loss, in the proportion of one fifth to the plaintiff and four fifths to the defendant, it 
being stipulated that the building in which the business was carried on should remain 
the property of the defendant. The plaintiff alleged that the agreement was for a part- 
nership, and claimed a dissolution and an account of assets. The defendant denied 
the partnership, and alleged that the plaintiff was only manager. Held, that the agree- 
ment for sharing profit and loss in certain proportions conferred all the rights of part- 
nership inter se, subject to the stipulation as to the buildings remaining the property of 
one partner; that the defendant could not maintain that the legal effects of partnership 
should not follow such a contract; and that the plaintiff had a right to a dissolution 
and sale of the assets of the partnership, including the good-will; such sale to be con- 
ducted by an independent firm of solicitors, with power of either partner to bid. Pawsey 
v. Armstrong, L. R. 18 Ch. D. 698. 


Will — Life-estate. — Contingent Remainder. —Executory Devise. — 
Devise to such Children of Tenant for Life “as either before or after 
her Decease” should attain Twenty-one or marry.— The testatrix devised a 
freehold estate to her granddaughter, E., during her life, and from and after her death to 
such of her children living at her death as either before or after her decease should, being 
males, attain twenty-one, or, being females, attain that age or marry, in fee-simple as 
tenants in common ; and_if there be no such child, then over. _E. surviyed the testatrix, 


192 REVIEW OF THE MONTH. 


and died leaving seven children, of whom five had attained twenty-one at the time of 
her death, and two, a son and a daughter, were infants, the daughter being also a 
spinster. Held, that the five children took vested interests, liable to open to let in the 
two other children on their fulfilling the conditions of the will. Jn re Lechmere §- Lloyd, 
L. R. 18 Ch. D. 524. 


Warehouseman. — Breach of Contract. —- Remoteness of Damages. — 
Negligence. — (Head-note.) —The defendant contraczed to warehouse certain goods 
for the plaintiff at a particular place, but he warehoused a part of them at another 
place, where, without any negligence on his part, they were destroyed. In an action to 
recover, as damages, the value of the goods, — Held, that the damage was not too 
remote, and that the defendant, by his breach of contract, had rendered himself liable 
for the loss of the goods. Lilley v. Doubleday, L. R.7 Q B. D. 510. 
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